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RIOR to the interesting exhibition of 

judicial gymnastics in the Virginia case 
of Smith v. Coleman, 32 S. E. (2nd) 704, 
35 S. E. (2nd) 107, lawyers quite generally 
understood that the law relative to designa- 
tion of beneficiaries without insurable inter- 
est was well settled. The final decision in 
that case after rehearing justified the orig- 
inal view, and Virginia, by the intervention 
of Providence and an enlightened friend of 
the court, was saved literally by the skin of 
her teeth from joining the ignominious posi- 
tion of lonely Texas. While in the comfort- 
ing calm of afterthought it is easy to look 
upon that case as something of a tempest 
in a tea pot, it has stimulated a moderate 
degree of thinking as to the possibilities in- 
herent in the question of lack of insurable 
interest on the part of assignees. It is 
recognized, too, that even in this field there 
is a respectable unanimity of judicial opin- 
ion as far as it goes. Reflection, however, 
will disclose that within the orbit of pres- 
ent judicial disagreement there is ample 
room for perplexing questions. 


The majority rule is stated in 29 American 
Jurisprudence, section 357, as _ follows: 
“While there has been much conflict in the 
authorities as to whether public policy is 
violated by the assignment of a life insur- 
ance policy to a person who has no insur- 
able interest in the life of the insured, the 
prevailing view in most jurisdictions is that 
such an assignment, at least when made 
by the insured in good faith without any 
intention that the assignment is simply to 
be used as a cover for a mere wager or 
gambling transaction, is not against public 
policy but is authorized.” 


In the leading case supporting the majority 
rule (Grigsby v. Russell, 222 U. S. 149, 56 L. 





Mr. Davis is a former judge of the Ver- 
mont superior court, where he served 
from 1931 to 1936. In 1940 he became 
general counsel of the National Life 
Insurance Company, the position he oc- 
cupies at present. He is a past presi- 
dent of the Vermont Bar Association 
and a member of the Board of Gover- 
nors of the American Bar Association, 
as well as a director of the Union 
Mutual Fire Insurance Company and of 
the Connecticut and Passumpsic 
River Railroad. 


ed. 133), which overrules an intimation to 
the contrary in Warnock v. Davis, 104 U. S. 
775, 26 L. ed. 924, Mr. Justice Holmes, re- 
ferring to the suggested grounds for deny- 
ing the validity of an assignment to a person 
having no interest as being the public policy 
that refuses to allow insurance to be taken 
out by such persons in the first place, said: 


“A contract of insurance upon a life in 
which the insured has no interest is a pure 
wager that gives the insured a sinister coun- 
ter interest in having the life come to an 
end. Although that counter interest al- 
ways exists, as early was emphasized for 
England in the famous case of Wainewright, 
the chance that in some cases it may prove 
a sufficient motive for crime is greatly en- 
hanced if the whole world of the unscru- 
pulous are free to bet on what life they 
choose. The very meaning of an insurable 
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interest is an interest in having the life con- 
tinue, and so one that is opposed to crime. 
* * * But when the question arises upon 
an assignment, it is assumed that the ob- 
jection to the insurance as a wager is out 
of the case. In the present instance the 
policy was perfectly good. * * * Obviously it 
is a very different thing from granting such 
a general license, to allow the holder of a 
valid insurance upon his own life to trans- 
fer it to one whom he, the party most 
concerned, is not afraid to trust.” 


The Grigsby case was followed in Midland 
National Bank v. Dakota Life Insurance Co., 
277 U. S. 346, 72 L. ed. 911, decided in 1928, 


How the States Stand 


This rule has been followed in 29 states 
of the United States. A list of these states 


st it tliat 


and a citation of the latest case in each 
jurisdiction appears in the appendix. 


In six states, on the other hand, the courts 
have held that an assignment to one with- 
out insurable interest is void. These are 
the states of Alabama, Kansas, Kentucky, 
Texas, Missouri and Pennsylvania. The . 
most recent cases supporting this conclusion 
are cited in the appendix. 


In 13 states the absence of authoritative de- 
cision leaves in doubt the status of the law 
on this question. A list of these states is 
included in the appendix. 


Missouri recognizes the validity of an as- 
signment to an assignee without insurable 
interest, if the assignment is made by the 
insured but not if made by one other than 
the insured. (Lee v. Equitable Life Assur- 
ance Society, 189 S. W. 1195). If this quali- 
fication is noted, Missouri might be 
considered properly to be in the majority 
group. 


Pennsylvania recognizes the validity of such 
an assignment, provided the insured con- 
tinues to pay premiums after the assignment 
and the assignee does not. (Werenzinski v. 
Prudential Insurance Co., 14 Atl. (2nd) 279). 
If the assignee does pay the premiums, the 
assignment is void. 


Five Questions 


In the present state of the law the follow- 
ing questions are suggested: 


1. What are the circumstances that would 
be classed as “a cover for a wager policy” 
and thus invalidate, even in the “majority” 
states, a seemingly innocent assignment? 


2. Even in the “majority” states if A with 
insurable interest takes out a policy on the 
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life of B and then assigns to C who has 
no insurable interest, is the assignment 
valid? 


3. In the “minority” states is there danger 
of double payment if proceeds are paid to 
an assignee or if dealings by the assignee 
are permitted prior to maturity without in- 
vestigating the question of insurable inter- 
est? 


4. In the “minority” states may an assignee 
who has paid premiums without insurable 
interest recover the premiums paid since 
the invalid assignment? 


5. Is the danger to be apprehended in the 
“minority” states of sufficient magnitude to 
warrant special home office procedure in 
those states to guard against assignments 
without insurable interest? 


1. “Cover For a Wager” 


The courts in most of the states which fol- 
low the majority rule carefully point out 
that an assignment to an assignee without 
insurable interest is not to be considered 
valid unless made by the insured in good 
faith without any intention that the assign- 
ment is simply to be used as a cover for a 
mere wager or gambling transaction. (2 
Appleman 237, section 854, and cases there 
cited.) There has been little, if anything, 
written by the opinion writers as to what 
is embraced within the phrase “assignment 
used as a cover for a mere wager or gam- 
bling transaction.” If we were to look 
solely to the simple logic of the situation, it 
would seem reasonable to say that where 
a person buys a policy from the insured and 
pays a consideration therefor and then con- 
tinues to pay the premiums, such a person 
would be engaging in a wager or gambling 
transaction. As far as the assignee is con- 
cerned there seems little to suggest a dif- 
ference between a case where a person 
without insurable interest procures the 
policy in the first place and continues to 
pay premiums on the same, and a case 
where he buys the policy and pays a valua- 
ble consideration therefor and continues to 
pay the premiums after having taken an as- 
signment of a policy previously procured. 
However, it is obvious that the courts do 
not intend to hold that the purchase for 
valuable consideration alone makes the 
transaction a wager or gambling transac- 
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tion. In the Grigsby case the judgment of 
the court would necessarily have been the 
other way if any such meaning had been 
intended by the use of these words. In 
that case the insured procured a policy for 
$10,000 and after paying two annual premi- 
ums found himself unable, because of finan- 
cial reverses, to carry the policy longer 
and being in need of money he sold the 
policy to a friend, Dr. Grigsby, for $100. 
An analysis of the many cases in the state 
courts which follow the majority rule leads 
to the conclusion that none of these courts 
would hold an assignment a wagering trans- 
action simply because the assignee pur- 
chased the policy and paid a consideration 
therefor and continued paying the premiums 
thereafter. Fitzgerald v. Hartford Life & 
Annuity Insurance Co., 13 Atl. 673; Bray v. 
Malcolm, 22 S. E. (2nd) 126; King v. Cram, 
69 N. E. 1049; Potvin v. Prudential Insurance 
Company of America, 114 N. E, 292; Cham- 
berlain v. Butler, 86 N. W. 481; Steinback 
v. Diepenbrock, 52 N. E. 662; Strike v. Wis- 
consin Odd Fellows Mutual Life Insurance 
Co., 70 N. W. 819; Gordon v. Ware National 
Bank, 132 Fed. 444; Aetna Life Insurance Co. 
v. Kimball, 112 Atl. 708. 


It is at least equally obvious that the courts 
following the majority rule would not hold 
an assignment a wagering transaction sim- 
ply because the premiums were paid by 
the assignee without insurable interest, 
where there was no consideration paid for 
the assignment by the assignee. Oleska v. 
Kotur, 48 N. E. (2nd) 88; Prudential Insur- 
ance Company of America v. Liersch, 81 
N. W. 258; Murphy, Admr. v. Red, 1 So. 
761; Hardy v. Aetna Life Insurance Co., 70 
S. E. 828; Prudential Insurance Company of 
America v. Corriveau, 168 Atl. 569; Lyman 
v. Jacobsen, 275 Pac. 612; Harrison’s Admr. v. 
Northwestern Mutual Life Insurance Co., 63 
Atl. 321. 


In this respect the rule is well stated in 
Oleska v. Kotur, 48 N. E. (2nd) 88, at page 
94, with reference to appellant’s contention 
that the entire transaction under review was 
a wagering contract contrary to public 
policy and therefore void, as follows: “It 
is sufficient to say the fact that the assign- 
ment involved was made without considera- 
tion to a person who had no insurable 
interest in the assignor and who paid all 
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future premiums on the policy, does not 
make it so.” 


Those are circumstances very pertinent to 
the issue, but standing alone they are not 
controlling. In addition thereto it must 
appear that such a situation was brought 
about with an intention to speculate on the 
chances of human life and that the whole 
procedure was a scheme to avoid the law 
against wagering contracts. 


There is a long line of cases, however, 
which uniformly support the principle that 
where the policy is taken out by the insured 
and immediately assigned to an assignee 
without interest, whether for a considera- 
tion or not, pursuant to a pre-existing agree- 
ment so to do, and the assignee thereafter 
pays the premiums, in such case the assign- 
ment is void because it is to be regarded as 
a mere cover for a wagering transaction. 
(See annotations 73 A. L. R. 1049). These 
cases rest upon the obvious proposition 
that in such circumstances the substance 
of the transaction is no different than would 
be the case where one without insurable 
interest applied for the policy in the first 
place. The law will not permit the form 
to conceal the substance or achieve a dif- 
ferent result. (Home Life Insurance Co. v. 
Masterson, 180 Ark. 170, 21 S. W. (2nd) 414; 
Stevens v. Warren, 101 Mass. 564, and cases 
of like import, 73 A. L. R. 1048). 


On the other hand, the mere fact that the 
policy was issued pursuant to an agree- 
ment for its assignment to one without in- 
surable interest, has been held insufficient 
to invalidate the assignment where it was 
found as a fact that it was not the inten- 
tion of the parties to circumvent the law as 
to wager transactions. (Peck v. Washington 
Life Insurance Co., 91 App. Div. 597, 87 N. Y. 
Supp. 210). In Harrison’s Admr. v. North- 
western Mutual Life Insurance Co., 78 Vt. 473, 
63 Atl. 321, an assignment made pursuant 
to pre-existing agreement was held valid 
because it appeared that the insured con- 
tinued to pay the premiums after the execu- 
tion of the assignment. In Valton v. 
National Fund Life Assurance Co., 20 N. Y. 
32, and Keckley v. Coshocton Glass Co., 86 
Ohio St., 213, 99 N. E. 299, the fact that the 
assignee paid all the premiums including 
the first was held not to make the assign- 
ment void. 


The Temptation to Murder 


While there have been intimations that pos- 
sibly there are circumstances under which 
an assignment of a policy valid when issued 
could amount to a wagering transaction, 
no case has been found among the “major- 
ity” states above listed which has so held. 
The cases all place the emphasis upon the 
fact that the policy, if taken out by the in- 
sured, was valid when issued and for rea- 
sons of public policy should be freely 
transferable. Clark v. Allen, 11 R. I. 439, 
23 Am. Rep. 496, a case frequently quoted, 
illustrates the reasoning of the “majority” 
states. 


“A life policy is a chose in action, a species 
of property, which the holder may have per- 
fectly good and innocent reasons for wish- 
ing to dispose of. He should be allowed to 
do so unless the law clearly forbids it. It 
is said that such an assignment, if per- 
mitted, may be used to circumvent the law. 
That is true, if insurance without interest 
is unlawful; but it does not follow that such 
an assignment is not to be permitted at all, 
because if permitted it may be abused. Let 
the abuse, not the bona fide use, be con- 
demned and defeated. * * * It is not claimed 
that the parties to the assignment here in 
question had any design to circumvent or 
evade the law. Perhaps Cammack v. Lewis, 
15 Wall. 643, may be found to be a case of 
that kind. 


“Again the assignment is said to be a gam- 
bling transaction, a mere bet or wager upon 
the chances of human life. But the wager 
was made when the policy was effected, 
and has the sanction of law. The assign- 
ment simply transfers the policy, as any 
other legal chose in action may be trans- 
ferred, from the holder to a bona fide pur- 
chaser. It is true there is an element of 
chance and uncertainty in the transaction; 
but so there is when a man takes a transfer 
of an annuity, or buys a life estate, or an 
estate in remainder after a life estate. There 
is in all these cases a speculation upon the 
chances of human life. But the transaction 
has never been held to be void on that 
account. But finally it is urged that the 
purchaser or assignee subjects himself to 
the temptation to shorten the life insured, 
and that this the policy of the law does not 
countenance. The law permits the purchaser 
of an estate in remainder after a life estate, 
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which exposes the purchaser to a similar 
temptation. It has been decided, too, that 
a policy effected by a creditor on the life 
of his debtor does not expire when the debt 
is paid, though the holder then ceases to 
be interested in the continuance of the life, 
and is thereafter exposed to the same temp- 
tation which is supposed to beset the as- 
signee without interest, to bring it to an 
end, * * * 


“If the danger is not sufficient to avoid the 
policy when the interest ceases, why should 
it be sufficient to avoid the assignment to 
an assignee without interest? The truth 
is, it is one thing to say that a man may 
take insurance upon the life of another for 
no purpose except as a speculation or bet 
on his chance of life, and may repeat the 
act ad libitum, and quite another thing to 
say that he may purchase the policy, as a 
matter of business, after it has once been 
duly issued under the sanction of the law, 
and is, therefore, an existing chose in action 
or right of property, which its owner may 
have the best of reasons for wishing to dis- 
pose of. There is in such a purchase, in 
our opinion, no immorality and no imminent 
peril to human life. We should have strong 
reasons before we hold that a man shall not 
dispose of his own. Courts of justice, while 
they uphold the great and universally rec- 
ognized interests of society, ought never- 
theless to be cautious about making their 
own notions of public policy the criterion 
of legality, lest, under the semblance of 
declaring the law, they in fect usurp the 
function of legislation. * * *” 


It may perhaps be admitted that there are 
some weaknesses in logic inherent in that 
statement, but that it is the established law 
of the so-called “majority” states is beyond 
serious question. Moreover, it is to be noted 
that while the leading case of Grigsby v. 
Russell takes note of the temptation to 
shorten life as one of the reasons support- 
ing the rule against validity of insurance by 
one without insurable interest in the life 
of another, the course of decision down to 
the present time discloses that, as applied to 
assignments, the courts have gradually paid 
less attention to the possibility of “tempta- 
tion to murder” and increasingly more at- 
tention to the public policy of regarding 
a life insurance policy as a chose in action 
in the nature of property and to the social 
desirability of making them freely transfer- 


rable so that their value may be thereby 
increased. This view is well expressed in 
Gordon v. Ware National Bank, 132 Fed. 444, 
at pages 447 and 448 as follows: 


“The rule adopted by these states (minority 
states) greatly detracts from the value of 
life insurance policies, and restricts their 
commercial value; for, if their possible pur- 
chasers are limited to those who have in- 
surable interests in the lives they insure, it 
is obvious that buyers will be less than if all 
men may become their lawful purchasers. 
In view of this fact the Supreme Court of 
the United States and the courts of the 
great commercial communities of this coun- 
try—of New York, Ohio, Massachusetts, 
Illinois, Michigan, New Jersey, California, 
Minnesota, South Carolina, Mississippi, and 
Maryland—have repudiated the old declara- 
tion of the Supreme Court of Indiana, and 
have adopted the more modern and ra- 
tional rule that ‘any person has a right to 
procure an insurance on his own life, and 
to assign it to another, provided it be not 
done by way of cover for a wager policy.’ 
* * * This is a great commercial nation. 
The policy of the nation, the business habits 
and acts of its citizens and the tendency of 
the decisions of its courts are to depart more 
and more from the old rule that choses in 
action are not assignable, to make them 
more and more the subjects of traffic and of 
commerce, and to sustain their transfers in 
the ordinary course of business. The 
stronger reasons, the decided trend of deci- 
sions of the courts and the great weight of 
authority, concur to establish the rule that 
an insurable interest in the assignee of a 
policy of life insurance is not essential to 
the validity of the assignment if the party 
to whom it was originally issued had such 
an interest, and the assignment is not made 
as a cover for the issue of a wager policy.” 


Some of the courts are inclined to ignore 
the “temptation to murder” theory, while 
others quite frankly consider it and reject 
it as an assumption not warranted by ex- 
perience. Chamberlain v. Butler, 86 N. W. 
481; Clark v, Allen, 11 R. I. 439, 23 Am. Rep. 
496; Murphy v. Red, 1 So. 761. 


Thus the court said in Chamberlain v. Butler, 
86 N. W. 481, 482: “It is exceedingly doubt- 
ful if strangers are any more apt to either 
desire or seek the death of others than are 
those nearly related to them. The strength 
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of this desire, where it exists, depends not 
so much upon the consanguinity of the par- 
ties as upon the moral stamina of him who 
holds the expectancy, be that expectancy an 
insurance policy, a devise, a remainder, or 
other acquisition which may not be had un- 
til the death of another. * * * And until it 
shall be made to appear that in those juris- 
dictions where such policies are assignable 
absolutely, crimes committed by such as- 
signees are more frequent than in those 
where assignments of the nature of the one 
here involved are illegal, we are of the opin- 
ion that the reasons for holding such trans- 
actions void are insufficient.” 


In a recent case (Watson v. Massachusetts 
Mutual Life Insurance Co., 140 Fed. (2nd) 
623) decided in 1943, the Court of Appeals 
for the District of Columbia attempted to 
rationalize all of the conflicting cases on 
this question. While there are doubts if 
the attempt succeeded, the decision is a 
helpful contribution to logical thinking in 
this field. The court calls attention to the 
fact that the doctrine of insurable interest 
was developed in this country by judicial 
decision to meet two objections, (1) that 
the contracts were wager contracts and (2) 
that they created the temptation to take 
human life. The court said: “If we regard 
the purpose of the rule as one designed to 
eliminate either the wagering features or the 
temptation to take life in each individual 
insurance contract, the results reached by 
established decisions cannot be explained. 
Such a purpose would require that only 
persons who insured their own lives be per- 
mitted to make insurance contracts. Further, 
an insured person could not freely assign his 
policy beyond its surrender value. Bene- 
ficiaries or assignees without insurable in- 
terest could not continue to pay premiums, 
because the effect would be to speculate on 
the life of another. But the decisions put 
no such limitation on insurance contracts. 
*** A better rationale of insurable interest 
is that its purpose is intended not to take 
the gambling features out of each particular 
contract but to limit public opportunity to 
engage in a speculative business of buying 
and selling insurance policies on the lives 
of others.” 


The case is interesting as showing how easy 
it is for an insurance company to get into 
trouble by trying to bend over backwards 
to follow the law of insurable interest. The 


plaintiff was a creditor of the insured and he 
applied for a policy upon the insured’s life 
which irrevocably made him the sole bene- 
ficiary. The company refused to issue the 
policy, but in lieu thereof offered to issue 
a policy on the debtor’s life payable to the 
debtor’s estate and to accept from the debtor 
an absolute assignment to the plaintiff. This 
procedure was followed and then when the 
creditor attempted to exercise control over 
the policy the company insisted that his 
rights in the policy were only that of a credi- 
tor in collateral and refused to permit him 
to deal alone with the policy. Upon this 
situation having occurred, the creditor then 
brought suit on the ground that the com- 
pany had breached its contract and sought 
to recover back the premiums. The court 
held the company had breached its contract 
because the assignment was valid, but held 
there was no damage because the creditor 
had received protection during all of this 
time and could not have the protection and 
the premiums back too. 


2. “Applied For and Owned by One 
on the Life of Another” 


It is a matter of some interest to note the 
dearth of decisions involving assignments of 
insurance applied for and owned by one on 
the life of another. The large proportion of 
cases now being issued so applied for and 
owned makes it pertinent to inquire whether 
the “majority” states would accord to such 
assignments the same validity as has been 
accorded to assignments by the insured him- 
self. As has been pointed out, the cases in 
substantiation of the validity of assignments 
to persons without insurable interest are re- 
plete with statements to the effect that the 
persuasive force of the argument of “temp- 
tation to murder” is greatly weakened, if not 
wholly overcome, where the person who car- 
ries the policy is an assignee whom the in- 
sured has: selected and is willing to trust. 
Thus in Grigsby v. Russell, supra, Mr. Justice 
Holmes calls attention to the distinction be- 
tween permitting anyone to insure the life of 
another without insurable interest and per- 
mitting the insured to assign the policy. Says 
Mr. Holmes: “Obviously it is a very differ- 
ent thing from granting such a general 
license, to allow the holder of a valid insur- 
ance upon his own life to transfer it to one 
whom he, the party most concerned, is not 
afraid to trust.” 
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In Johnson v. Mutual Benefit Life Insurance 
Co., 72 S. E. 847, though the facts involved 
a policy procured by the insured, thus great- 
ly minimizing the force of the expression, 
the court with approval quotes a statement 
by Vance as follows: “ ‘We conclude that a 
policy of life insurance, validly issued to one 
having an insurable interest, becomes in his 
hands a valuable chose in action, which 
should be assignable as any other property 
right, unless such assignment be opposed 
to some clear rule of public policy.’” 


Bray v. Malcolm, 22 S. E. (2nd) 126, in- 
volved a policy originally procured by the 
insured but by him assigned to his divorced 
wife. The wife in turn assigned the policy 
to another without insurable interest. The 
assignment was held valid, but the force 
of this holding as authority for the proposi- 
tion that an assignment by an owner other 
than the insured ‘stands the same as one by 
the insured, is materially weakened by the 
fact that the insured actually joined in the 
second assignment though he actually then 
had no legal interest or title to the policy. 


Chamberlain v. Butler, 86 N. W. 481, involved 
an assignment by insured Butler to Cham- 
berlain. Chamberlain in turn assigned abso- 
lutely to Crandall. Crandall had previously 
brought suit against the insurer in another 
state and recovered. Unfortunately the opin- 
ion turns solely on the question of validity 
of the first assignment and thus avoids the 
question of effect of an assignment by one 
other than the insured. The court in that 
case, however, pays its respects to the “com- 
mercial-chose in action theory” and its dis- 
respect for the “temptation to murder” 
theory, in sufficiently strong language to 
tempt one to hazard the prophecy that the 
second assignment would have been held 
valid if the court had been asked so to do. 


In Gordon v. Ware National Bank, 132 Fed. 
444, the question was squarely in issue. The 
policy was assigned to a bank and by it 
foreclosed and then sold and assigned to 
the defendant without interest. The second 
assignment was held valid. The court did 
not discuss the distinction between an as- 
signment by the insured and an assignment 
by one other than the insured. 


In Brown v. Equitable Life Assurance 
Society of the United States, 78 N. W. 103, 
the insured assigned to H, and H assigned 
to a bank as security for indebtedness of H. 
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The bank was permitted to retain from the 
policy proceeds only the amount of premi- 
ums which H had paid on the policy. The 
court reached this result without deciding 
the question of lack of insurable interest. 


In Miller v. Travelers Insurance Co., 144.N. E. 
554, a distinction was clearly observed be- 
tween the right of the insured and the right 
of someone else to name a beneficiary with- 
out interest. The case is of little help, how- 
ever, because of the fact that a specific 
statutory provision was involved. 


While we are here considering only the rule 
in the “majority” states, the absence of de- 
cisions squarely in point makes it pertinent 
to notice that in Missouri, one of the so- 
called “minority” states, it has been squarely 
held that there is a distinction to be observed 
as to whether it is the insured who assigns 
or someone other than the insured. (See 
Lee v. Equitable Life Assurance Society et al., 
189 S. W. 1195, below). 


In this situation the absence of decision on 
all fours prevents authoritative statement of 
the law. But it need not prevent a measure 
of confident prophecy. The course of devel- 
opment of the law in the “majority” states 
discloses another instance of the competing 
claims of history and logic on the one hand 
and of social utility on the other. That the 
claims of social utility have prevailed and 
will continue to prevail in this field cannot, 
it seems to me, be seriously doubted. If 
that is so, the courts of the “majority” states 
will find little difficulty in making the next 
short step which will bring them to the con- 
clusion that a policy valid when issued may 
be assigned by one other than the insured 
to a person without insurable interest. 


3. “What About the Minority States?” 


It is thus apparent that no serious question 
is presented in the “majority” states in the 
handling of assignments or in the payment of 
death proceeds under policies subject to 
absolute assignments as far as the lack of in- 
surable interest is concerned. May we pro- 
ceed with equal assurance in the “minority” 
states? As stated above, we have grouped to- 
gether for convenience the states of Ala- 
bama, Kansas, Kentucky, Texas, Missouri 
and Pennsylvania, which are called “minority” 
states, since they all deny or materially limit 
the right of assignment. 
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Texas stands in a class by herself, and 
though she enjoys the doubtful honor of 
being the only state in the Union which 
denies the right of the insured to name a 
beneficiary without interest, she at least pos- 
sesses the virtue of consistency and denies 
the right to make the beneficial proceeds of 
a policy payable to a third person without 
interest, whether attempted in the form of 
a beneficiary designation or through the 
technique of an absolute assignment. 


In all of the other five “minority” states, 
notwithstanding the denial or limitation of 
right of assignment, the rule is well estab- 
lished that the insured may name whomso- 
ever he pleases as beneficiary, provided he 
takes out the policy and pays the premiums 
on his own account. Henderson v. First Na- 
tional Bank (Ala. 1935) 159 So. 212; Hoff- 
man v. Federal Reserve Life Insurance Co., 
255 Pac. 980; Rupp v. Western Life Indemnity 
Co. (Ken.) 127 S. W. 490; Walker v. General 
American Life Insurance Co. (Mo.) 141 S. W. 
(2nd) 785; Howell v. American National In- 
surance Co. (N. C.) 126 S. E. 603; Scott v. 
Dickson (Pa.) 108 Pa. 6, 56 Am. Rep. 192. 


The important question to determine in the 
“minority” states is the effect upon the 
policy proceeds resulting from the invalidity 
of the assignment. In other words, whom 
does the company pay, if any one, and whom 
may the company recognize as entitled to 
deal with the policy prior to its maturity? 
Is there danger of double payment if the 
company pays the death proceeds to an as- 
signee without insurable interest even 
though the company is ignorant of the lack 
of such interest? 


In Texas the rule would seem to be that in 
the absence of adverse claim by the prior 
beneficiary or estate of the insured, the com- 
pany may not plead lack of insurable in- 
terest. Southern Life and Health Insurance 
Co. v. Ramirez, 93 S. W. (2nd) 234. If the 
company has doubt about the validity of a 
beneficiary designation, its remedy is inter- 
pleader. First National Bank of Beeville v. 
Security Mutual Life Insurance Co., 222 S. W. 
832. On the other hand, where the com- 
pany has notice of the adverse claim and 
nevertheless pays the assignee without in- 
surable interest, the company will be liable 
to pay a second time. Cameron v. Barcus, 
71 S. W. 423; Manhattan Life Insurance Co. 
v. Cohen, 139 S. W. 51. Although the as- 








signment is void, the policy is not void, 
and the assignee, if he receives the pro- 
ceeds, holds the same as trustee for the 
benefit of those entitled to receive them. 
Finn v. Metropolitan Life Insurance Co., 16 
S. W. (2nd) 922. 


In spite of the long line of cases in Texas 
on the question of insurable interest, there 
is a dearth of authority as to the respective 
rights of the insurance company and others 
interested in the policy where an absolute 
assignee without insurable interest attempts 
to exercise control of the policy prior to 
maturity. By analogy, however, it would 
seem to follow from the principles already 
established that the insurance company may 
safely permit dealings by the absolute as- 
signee until it has notice, express or im- 
plied, of the lack of insurable interest; 
whereupon, it would permit dealings by 
such absolute assignee at its peril. 


In Kansas, although the rule cannot be said 
to be absolutely clear, it appears to be the 
law that the assignment is void and that 
the invalidity of the assignment so far per- 
meates the whole transaction as to make the 
policy uncollectible by any one. Metro- 
politan Life Insurance Co. v. Elison, 83 Pac. 
410; Thomas v. Connecticut Mutual Life In- 
surance Co., 257 Pac. 727; Missouri Valley 
Life Insurance Co. v. McCrum, 12 Pac. 517. 
None of the cases in Kansas covers the 
point as to what happens to a cash sur- 
render value built up during a period when 
the policy was held and owned by the in- 
sured and premiums paid by him, and there- 
after an assignment made to one without 
insurable interest. If the rule were carried 
to its logical conclusion, it would appear to 
follow that no recovery would be allowed 
against the insurance company even for 
such cash surrender value as of the date of 
the invalid assignment. However, one can- 
not prophesy this result with much assur- 
ance in view of the seeming inequities which 
would thereby result. 


In Alabama there is considerable confu- 
sion as to the rights of the parties with 
reference to the death proceeds or with 
reference to the control of the policy prior 
to its maturity. This confusion in prior 
cases is specifically noted by the court in 
Metcalf v. Montgomery, 155 So. 582, and the 
court intentionally allows the confusion to 
persist. However, as pointed out there, in 
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a prior case, Haase v, First National Bank, 
203 Ala. 624, 84 So. 761, the court denied 
the right of the assignor to raise the ques- 
tion of lack of insurable interest, and in 
Stoelker v. Thornton, 88 Ala. 246, 6 So. 680, 
expressions are used which indicate that 
the right to raise the question of lack of in- 
surable interest is available only to the in- 
surer. In view of the fact that this is the 
majority rule, the best guess under the cir- 
cumstances is that when the question is 
squarely presented in Alabama the court 
will hold in accordance with the majority 
rule that only the insurance company may 
raise the question of lack of insurable in- 
terest. If this is so, Alabama would appear 
to present no problem as a practical matter. 
Until the court speaks specifically on the 
point, however, it is suggested that one 
should not rely too heavily on this prophecy. 


4. Recovery of Premiums by Assignee 


In Kentucky it seems to be fairly well 
settled that where the policy when origi- 
nally taken out did not amount to a wagering 
transaction and later an assignment is made 
to one without insurable interest, the assign- 
ment is void but the policy is not void. The 
assignee in such circumstances is entitled to 
have returned out of the proceeds the 
amounts advanced by him and the balance 
is payable to the first named beneficiary or 
the estate of the insured, as the case may 
be. Beard v. Sharp, 38 S. W. 1057; Schlamp 
et al. v. Berner’s Admr., 51 S. W. 312; Equi- 
table Life Assurance Society v. O’Connor’s 
Admr., 172 S. W. 496; New York Life Insur- 
ance Co. v. Brown’s Admr., 66 S. W. 613. 


The assignor apparently is not estopped 
from denying the invalidity of an assign- 
ment. Western and Southern Life Insurance 
Co. v. Webster, 189 S. W. 429. If the policy 
was validly issued and premiums paid for 
a period and then an assignment made to 
one without insurable interest and premiums 
thereafter paid by such assignee, the 
premiums thereafter paid are not to be con- 
sidered as effectual to keep the policy in 
force. The assignee in such case is entitled 
to recover the premiums so paid and prob- 
ably the insured’s personal representatives 
could recover the proceeds if the cash value 
at the time of the invalid assignment were 
sufficient to carry the policy to the date of 
death; otherwise the policy is to be treated 
as any lapsed policy. Western and Southern 


Life Insurance Co. v. Webster, 189 S. W. 
429; Western and Southern Life Insurance 
Co. v. Nagel, 203 S. W. 192. 


If the assignment is not a transaction sepa- 
rate and apart from the original taking out 
of the policy, it would appear that in such 
case the whole transaction is a gambling 
scheme which renders the policy void as 
well as the assignment, and no right of ac- 
tion is available against the insurer. Griffin’s 
Admr. v. Equitable Life Assurance Society, 
84 S. W. 1164; Equitable Life Assurance So- 
ciety v. O’Connor’s Admr., 172 S. W. 496; 
Shaw v. M. Livingston and Co., 169 S. W. 
(2nd) 612. 


It has also been held that where the in- 
sured applied for a policy designating his 
sister and her surviving children as irrev- 
ocable beneficiaries and where prior to 
death maturity the sister brought an action 
in which she asked for and received an 
order of court decreeing that the policy 
should be sold at public sale, and the policy 
was sold to a third person without insurable 
interest, the death proceeds were not pay- 
able to the third person but should be paid 
to the original beneficiaries. The court said 
that an assignment to a person without in- 
surable interest is void irrespective of 
whether it is made by private sale or under 
order of court. Jrons et al. v. United States 
Life Insurance Co., 108 S. W. 904. This 
case suggests the danger, at least in Ken- 
tucky and probably in the other so-called 
“minority” states, of dealing with a contract 
on the signature of an assignee without in- 
surable interest prior to the death of the 
insured. Another rule which seems estab- 
lished in Kentucky is that where an assignee 
without insurable interest pays premiums 
after an invalid assignment, the premiums 
may be recovered by such assignee from 
the insurance company. This result is 
reached by applying the Kentucky rule that 
a mistake of law is in that state a ground 
for reforming a contract. Metropolitan Life 
Insurance Co. v. Blesch et al., 58 S. W. 436. 
This result would seem to follow whether 
the attempt to recover premiums is made 
after the death of the insured or before. 


In Pennsylvania it has been held that if 
the company voluntarily makes payment of 
the insurance money to a named beneficiary 
without insurable interest, the personal 
representatives of the insured cannot main- 
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tain suit against the company to recover the 
proceeds upon the ground that the benefi- 
ciary was without insurable interest, even 
where the company had received notice of 
the adverse claim. Bomberger v. United 
Benefit Mutual Aid Society, 18 W. N. C. 459. 
Although the point does not seem to have 
been specifically covered, a review of the 
many Pennsylvania cases leads to the con- 
clusion that Pennsylvania would follow the 
majority rule that only the insurance com- 
pany may raise the question of lack of in- 
surable interest, at least where the action is 
against the insurance company. See 1 
L. I. C. XIV and cases cited in Werenzinski 
v, Prudential Insurance Co., 339 Pa. 83, 14 
Atl. (2nd) 279. 


The decision in Lee v. Equitable Life Assur- 
ance Society et al., Kansas City Court of 
Appeals, (Mo. 1916) 189 S. W. 1195, holds 
that while generally an assignment of a life 
insurance policy to one without an insurable 
interest is void, that rule does not apply 
when the insured himself is the assignor 
because where the insured himself is the 
actor in the matter the amount of tempta- 
tion held out to others to take his life may, 
as a general rule at least, be left to his 
discretion. There are a number of earlier 
decisions in Missouri in which an assign- 
ment of a life insurance policy by an in- 
sured to one with no insurable interest has 
been held void. Tripp v. Jordan et al., Kansas 
City Court of Appeals, (Mo. 1914) 164 
S. W. 158; Mutual Life Insurance Co. v. 
Richards et al., St. Louis Court of Appeals, 
(Mo. 1903) 72 S. W. 487. 


While the Lee case does not expressly over- 
rule the earlier cases in that regard, it is 
submitted that that must be the effect of 
the decision. 


It is the tendency of the Missouri courts to 
recognize a policy as in force and a binding 
contract on the insurer even where the il- 
legal transaction is closely associated with 
the issuance of the policy. In cases of this 
type, the Missouri courts almost invariably 
give to the assignee or the illegal benefi- 
ciary enough of the policy proceeds to repay 
him for any advances made in connection 
with the policy and then give the balance 
of the proceeds to the executors or adminis- 
trators of the insured’s estate. Mutual Life 
Insurance Co. v. Richards et al., 72 S. W. 
487; Allen v. Aetna Life Insurance Co. et al., 
62 S. W. (2nd) 916. 


One Missouri case seems to hold that where 
a creditor who, because of his lack of in- 
surable interest, is restricted to recovery 
under the policy of no more than the 
amount of the insured’s indebtedness to him 
may, however, collect the entire proceeds, 
holding the balance in trust for the legal 
representatives of the insured’s_ estate. 
Morrow v. National Life Association of Des 
Moines, Iowa, Springfield Court of Appeals, 
(Mo. 1914) 168 S. W. 881. 


In view of the right to share in the policy 
proceeds which the court frequently finds 
exists in the estate of the insured or in the 
beneficiary of a policy assigned to a person 
without insurable interest, it would seem 
that there may be some hazard involved in 
permitting the assignee of a policy assigned 
in Missouri by someone other than the in- 
sured to a person without any insurable 
interest in the life of the insured to sur- 
render the policy on his sole signature. 


5. Special Home Office Procedure 


Some thought has been given to the matter 
of home office procedure in connection with 
the problems incident to the handling of 
assignments to protect against dangers 
hinted at above. A questionnaire was sent 
to the legal departments of a number of 
companies for the purpose of sampling the 
thinking on this subject. Replies indicated 
that the majority of companies did not 
have any special procedure for handling 
assignments in the “minority” states and 
made no attempt to ascertain the existence 
or nonexistence of insurable interest on the 
part of the assignee. At least one company, 
on the other hand, reported that it did make 
careful investigation to determine the ex- 
istence of insurable interest or lack of it on 
the part of the assignee in all states at the 
time of filing the assignment. Most of the 
companies reported no trouble or expense 
arising from conflicting claims turning on 
the question of lack of insurable interest of 
assignees. 


It is apparent from what has been said 
above that no uniform procedure can be 
suggested applicable to all states which will 
remove all possibility of danger. The ex- 
tent to which any company will wish to go 
will be determined by the degree of appre- 
hension felt by different individuals and on 
the experience which the particular com- 
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pany has had in this field. The following 
procedure is suggested as a reasonable pro- 
cedure to guard against the greatest dangers 
with the least amount of expense and ad- 
ministrative difficulty: 


1. In Kentucky investigate the question of 
insurable interest at the time of filing the 
assignment. If no insurable interest exists, 
refuse to accept premiums from the abso- 
lute assignee and notify the insured or other 
person controlling the policy of the com- 
pany’s position with respect to such as- 
signments. 


2. In Kentucky refuse to permit surrender 
or loan or receipt of death proceeds by an 
absolute assignee unless the insurable in- 
terest of the assignee is then clearly estab- 
lished. 


3. In Texas review the file at the time of 
request for surrender or loan or payment of 
death proceeds where there is an absolute 
assignment, and refuse to permit same if 
actual notice of lack of insurable interest 
have been given to the company at any time 
as disclosed by the file. 


4. In Missouri, Pennsylvania, Alabama and 
Kansas permit dealings with the policy by 


the absolute assignee in the same manner 
as in the “majority” states, unless the file 
discloses an actual claim by someone to an 
interest in the policy or its proceeds ad- 
verse to the assignee. 


This treatment of the subject in the states 
in question by no means assures complete 
protection, but in my opinion the hazards 
assumed are insubstantial in view of Penn- 
sylvania and Alabama decisions to the effect 
that only the insurer can raise the question 
of lack of insurable interest, and of the 
Missouri decision indicating that an absolute 
assignment by an insured himself to some- 
one without an insurable interest is prob- 
ably valid and also indicating that an 
assignee without insurable interest may be 
entitled to receive the policy proceeds as 
trustee for the individuals rightfully en- 
titled to them, and of the Kansas cases to 
the effect that if the assignment is a wager- 
ing transaction, it permeates the whole 
transaction and makes the policy void and 
that in such cases no one can recover from 
the insurer. These Kansas cases go so far 
to leave the insurer in a position to profit by 
the transaction that it might be well to 
watch further developments in this state 
with interest. 


APPENDIX 


1. List of “majority” states which support 
the rule that a policy valid at its inception 
may be assigned to one without insurable 
interest: 


Arkansas—Mutual Aid Union v. White, 166 
Ark. 467, 267 S. W. 137. 

California—Section 10130, Insurance Code, 
1937. 

Connecticut—Fitzgerald v. Hartford Life & 
Annuity Insurance Co., 56 Conn. 116, 13 Atl. 
673. 

Georgia—Rylander v. Allen, 125 Ga. 206, 53 
S. E. 1032; Bray v. Malcolm et al., 22 S. E. 
(2nd) 126. 

Illinois—Martin v. Stubbings, 126 Ill. 387, 18 
N. E. 657. 

Indiana—Metropolitan Life Insurance Co. v. 
Brown, 159 Ind. 644, 65 N. E. 908; Oleska v. 
Kotur, 48 N. E. (2nd) 88. 

lowa—Farmers & Traders Bank v. Johnson, 
118 Iowa 282, 91 N. W. 1074. 
Louisiana—Lake v. New York Life Insurance 
Co., 120 La. 971, 45 So. 959. 


Maine—Aetna Life Insurance Co. v. Kimball, 
119 Me. 571, 112 Atl. 708. 

Maryland—First National Bank v. Liberty 
Trust Co., 151 Md. 241, 134 Atl. 210. 
Massachusetts—Potvin v. Prudential Insur- 
ance Co., 225 Mass. 247, 114 N. E. 292. 
Michigan—New York Life Insurance Co. v. 
Preston, 105 N. W. 1130. 
Minnesota—Rahders, Merritt, Hagler v. 
Peoples Bank, 113 Minn. 496, 130 N. W. 16. 
Mississippi—Grant v. Independent Order, 97 
Miss. 182, 52 So. 698. 

Montana—Section 8160 R. C. 1935 Montana 
Pamphlet of Insurance Laws, 1937, page 
16; Capital Finance Corp. v. Metropolitan Life 
Insurance Co., 243 Pac. 1061. 
Nebraska—Chamberlain v. Butler, 61 Neb. 
730, 86 N. W. 481. 

New Hampshire—Prudential Insurance Com- 
pany of America v, Corriveau, 168 Atl. 569. 
New Jersey—Vivar v. Knights of Pythias, 
52 N. J. L. 455, 20 Atl. 36. 

New York—Steinback v. Diepenbrock, 158 
N. Y. 24, 52 N. E. 662. 
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North Carolina—McNeal v. Life & Casualty 
Insurance Co., 135 S. E. 300. 

North Dakota — 26-0312— North Dakota 
Laws; Pamphlet Insurance Laws of North 
Dakota, 1945, page 16. 

Ohio—Keckley v. Coshocton Glass Co., 86 
Ohio State 213, 99 N. E. 299. 
Oregon—Lyman v. Jacobsen, 275 Pac. 612. 
Rhode Island—Clark v. Allen, 11 R. I. 439, 
23 Am. Rep. 496. 

South Carolina—Crosswell v. Connecticut In- 
demnity Asso., 51 S. C. 103, 28 S. E. 200. 
Tennessee—Clement v. New York Life In- 
surance Co., 101 Tenn. 22, 46 S. W. 561. 
Vermont—Harrison’s Admr. v. Northwestern 
Mutual Life Insurance Co., 78 Vt. 473, 63 Atl. 
321. 

Virginia—Section 5767 of Virginia Code of 
1942; Insurance Laws of Virginia Pamphlet, 
1944, page 136. 

Wisconsin—Bussinger v. Bank of Watertown, 
30 N. W. 290; Hurd v. Doty, 56 N. W. 371; 
Strike v. Wisconsin Odd Fellows Mutual Life 
Insurance Co., 70 N. W. 819. 

District of Columbia—Grigsby v. Russell, 22 
U. S. 149, 56 L. ed. 133. 


2. List of “minority” states which deny 
or restrict the assignment of a policy to 
one without insurable interest: 


Alabama—Stoelker v. Thornton, 88 Ala. 246, 
6 So. 680, 6 L. R. A. 140; Behr v. Gerson, 
95 Ala. 439, 11 So. 115; Spies v. Stikes et al., 
112 Ala. 584, 588, 20 So. 959; Troy v. London, 
145 Ala. 280, 39 So. 713; Haase v. First Na- 
tional Bank of Anniston, 203 Ala. 624, 84 So. 
761; Missouri State Life Insurance Co. v. 
Robertson Banking Co., 223 Ala. 13, 134 So. 
25; Ingram v. Johnson, 226 Ala. 68, 147 So. 
172; Metcalf v. Montgomery, 229 Ala. 156, 
155 So. 582; Jennings v. Provident Life & 
Accident Insurance Co., 246 Ala. 689, 22 So. 
(2nd) 319. 

Kansas—Missouri Valley Life Insurance Co. 
v. McCrum, 12 Pac. 517; Metropolitan Life 
Insurance Co. v. Elison, 83 Pac. 410; Thomas 
v. Connecticut Mutual Life Insurance Co., 257 
Pac. 727. 

Kentucky—Throckmorton’s Admr, v. Na- 
tional Mutual Benefit Asso., 4 Ky. L. Rep. 61; 
Basye v. Adams, 5 Ky. L. Rep. 91; Beard v. 
Sharp, 38 S. W. 1057; Schlamp et al. v. 
Berner’s Admr., 51 S. W. 312; Bramblett v. 
Hargis’ Ex., (1906) 94 S. W. 20; Irons et al. 
v. United States Life Insurance Company of 
New York et al., 108 S. W. 904; Western & 


Southern Life Insurance Co. v. Grimes’ Admr., 
128 S. W. 65; Metropolitan Life Insurance 
Co. v. Nelson, 186 S. W. 520; Western & 
Southern Life Insurance Co. v. Webster, 189 
S. W. 429; Western & Southern Life Insur- 
ance Co. v. Nagel, 203 S. W. 192; Milliken v. 
Haner, 212 S. W. 605. 

Missouri—Mutual Life Insurance Co. v. 
Richards et al., 72 S. W. 487; Locke v. Bow- 
man, 151 S. W. 468; Tripp v. Jordan et all, 
164 S. W. 158; Lee v. Equitable Life Assur- 
ance Society, 189 S. W. 1195; Industrial Loan 
& Investment Co. v. Missouri State Life In- 
surance Co., 3 S. W. (2nd) 1046. 
Pennsylvania—Werenzinski v. Prudential In- 
surance Company of America, (1940) 14 Atl. 
(2nd) 279; cases there collected; 1 L. I. C. 
XIV. 

Texas—Cheeves v. Anders, 28 S. W. 274; 
Williams v. Fletcher, 62 S. W. 1082; Cam- 
eron v. Barcus, 71 S. W. 423; Hatch v. Hatch, 
80 S. W. 411; Manhattan Life Insurance Co. 
v. Cohen, 139 S. W. 51; Finn v. Metropolitan 
Life Insurance Co., 16 S. W. (2nd) 922; 
Smith v. Metropolitan Life Insurance Co., 123 
S. W. (2nd) 956; National Life & Accident 
Insurance Co. v. French, (1940) 144 S. W. 
(2nd) 653; Cole v. Browning, (1945) 187 
S. W. (2nd) 588. 


3. List of states where no authoritative 
ruling has been found: 


Arizona—But see Overland-Arizona Co. v. 
California Insurance Company of San Fran- 
cisco, 274 Pac. 784. 


Colorado—But see Ruth v. Flynn, 142 Pac. ‘ 
194, which case suggests that possibly 
Colorado may follow the Texas rule that a 
beneficiary of a policy must have an insur- 
able interest in the life of the insured, and 
if so, it would seem afortiori that an assign- 
ment of a life insurance policy to one with- 
out insurable interest would be invalid. 
Delaware— : 
Florida—But see Moon v. Williams, (1931) 
135 So. 555, and McMullen et al. v. St. Lucie 
County Bank, (1937) 175 So. 721 which seem 
to suggest that Florida may eventually find 
itself in the majority column. 

Idaho— 

Nevada— 


New Mexico—But see Givens v. Veeder, 9 
N. M. 256, 50 Pac. 316. 

Oklahoma—But see dictum in Robinson v. 
Exchange National Bank of Tulsa, District 
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Court for the Northern District of Okla- will recognize an assignment to one without 
homa, 28 Fed. Supp. 244, to the effect that an insurable interest. 

“life insurance policies are assignable, even South Dakota— 

to one having no insurable interest in the Utah— 

life of the insured.” Inasmuch as this Washington—But see Humphrey v. Mutual 
opinion was handed down over a year after Life Insurance Co. et al., 151 Pac. 100. 

the case of Erie Railroad v. Tompkins, the West Virginia— 

statement is some indication that Oklahoma Wyoming— 


Substituted Service Invalid After Death of Motorist 


Passing on a point which has not been ruled on by the Pennsylvania appellate 
courts and following two nisi prius rulings, Judge Kalodner (United States District 
Court, Eastern District of Pennsylvania) came to the conclusion in his opinion 
filed on October 8 in Buttson et al. v. Arnold, Admr., et al. (Civil Action No. 4811) 
that the provision of section 1 of the Pennsylvania Act of May 14, 1929, P. L. 
1721, as amended by the Act of April 24, 1931, P. L. 50, for substituted service 
upon the Secretary of the Revenue (now Secretary of the Commonwealth) in 
an action against the nonresident owner or operator of a motor vehicle involved 
in a collision in Pennsylvania, does not authorize such service upon the foreign 
representative of the estate of a deceased nonresident motorist. 


The action in the case was brought by the owner and operator of a motor truck 
involved in a collision in Pennsylvania with an automobile operated by a resident 
of Vermont, named Sheperdson. Sheperdson and his wife, who was riding with 
him, were both killed. Defendant was appointed administrator of Sheperdson’s 
estate and executor of Mrs. Sheperdson’s estate, and he was sued in both capaci- 
ties. After a summons had issued, plaintiffs tried to make service of the summons 
and complaint upon defendants by having the United States marshal send two 
copies of the papers to the Secretary of the Commonwealth. Defendant filed a 
motion to dismiss on the grounds that the foreign representative of the estate of 
a nonresident is not subject to suit in Pennsylvania in his representative capacity 
and that the representative of the estate of a deceased nonresident motorist is not 
amenable to service under the Act of 1929, 


Convict as Juror? 


“The fact that a person has been convicted of a crime in a federal court does not, 
in the absence of a statute, disqualify him from serving as a juror in a state court.” 
—Brady v. State of Georgia, June 8, 1945. 


Making Things Even 


“There is a general concurrence by the courts in the proposition that a policy of 
insurance must be construed liberally in favor of the insured. . . . This rule arises, 
not from judicial sentimentality or benevolence, but from the practical fact that 
the instrument has been devised and written by the insurer after long experience, 
study and legal advice, while the policyholder has done little more than to sign 
on the dotted line.”—Rose, J. in Poindexter, Admr. etc. v. The Equitable Life Assur- 
ance Society of the United States, 11 CCH Lire Cases 62. 
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Condensed Good Sense: 


THE MAXIM “EJUSDEM GENERIS” 


by Thomas E. Torphy 


T HAS been said that maxims are the 

condensed good sense of nations. In the 
earlier law reports, importance was attached 
to the acknowledged maxims of the law. 
The great majority of questions respecting 
the rights, remedies and liabilities of persons 
were determined by reference to these 
maxims. Many of these were obtained from 
the Roman law and have found place in 
the code of every civilized nation. This is 
so because they are founded in reason, public 
convenience and necessity. 


Many of the maxims are of general ap- 
plication and are fundamental legal prin- 
ciples. (“There is no wrong without a 
remedy”). Some pertain to public policy 
(“Regard for the public welfare is the high- 
est law”). Some relate to the judicial office, 
some to the mode of administering justice, 
some to property, marriage and descent, 
contracts, and to evidence. In the inter- 
pretation of deeds and written instruments, 
including insurance policies, we use certain 
maxims, 


Reading Words Together 


Subject to the principle that a court will, 
in construing a written instrument, try to 
discover and give effect to the intention of 
the maker and examine the whole document, 
the maxim noscitur a sociis is quite frequently 
applied in the construction of a will, statute, 
or agreement, including insurance policies. 
Lord Bacon laid down the rule that the 
coupling of words together shows that they 
are to be understood in the same sense. 
Where the meaning of a particular word 
is doubtful or obscure or the particular 
expression when taken alone is inoperative, 
you can apply the maxim noscitur a socits. 
The meaning of a doubtful word may be 
ascertained by reference to the meaning of 
words associated with it. In other words, 
the doubtful word may be known by its 
associates. 


ATE 


HUH 


Formerly associated with the legal de- 

partment of the C. M. St. P. & P. R. R. 

Co,, Mr. Torphy now engages in general 
practice in Milwaukee. 


The principle of ejusdem generis (same kind 
or species) is a specific application of the 
broader maxim noscitur a soctis. From its 
application is deduced the rule that, “when 
general words follow an enumeration of 
particular cases, such general words apply 
only to cases of the same kind as those 
expressly mentioned.” This principle or 
rule is not in and of itself a rule of inter- 
pretation, but an aid to interpretation when 
the intention of the party is not otherwise 
apparent. 


Use In Insurance Cases 


This rule (that when certain things are 
enumerated and then a word or phrase is 
used which might be taken to include other 
things, such word or phrase is generally 
confined to things ejusdem generis) is applied 
to the construction of insurance policies, 
wills, statutes, and other written instru- 
ments. For instance, we refer to the case 
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of Warshauer v. The Employers Fire Insur- 
ance Co., 247 Wis. 469, the case that prompted 
this brief article. There the writer of the 
decision calls it a “familiar rule of con- 
struction.” He did not use the words 
ejusdem generis. This case involved a per- 
sonal property floater policy insuring the 
plaintiff. The parties had listed the personal 
property as “Silverware, Linens (including 
dining room and bedroom) Clothing, Rugs 
(including all floor coverings) and Draper- 
ies, Books and Manuscripts, Musical Instru- 
ments, Paintings, Etchings, Pictures and 
other objects of art, China and Glassware, 
Furniture, other personal property and mis- 
cellaneous articles, including Wines and 
Liquors.” Under the terms of the policy 
the words “other personal property and 
miscellaneous articles” were limited to things 
of like kind and nature with those specified. 
The word “other” following an enumeration 
of particular items must be read as “other 
such like, and to include only others of 
like kind and nature.” The court said: 


“The term ‘unscheduled personal property’ 
means of course the unscheduled personal 
property insured. Then follow eight named 
items, all included in the general term 
‘household goods.’ Then follows ‘furniture, 
other personal property and miscellaneous 
articles, including wines and liquors,’ The 
words in this clause ‘other personal property’ 
next following ‘furniture’ refer to the word 
‘furniture’ and the previously designated 
classes, all within the class of household 
goods, and by familiar rule of construction 
limits other ‘personal property’ to property 
like furniture and that previously mentioned.” 
Another insurance case is the case of E. H. 
Emery Co. v. American Ins. Co., 158 N. W. 
(la.), 748, where we have a similar use of 
language in a policy of fire insurance on 
“stock of fruit and vegetables and all other 
merchandise.” In this case “all other mer- 
chandise” had reference to the same kind 
of merchandise and did not cover a loss of 
ice cream. The court also held that the 
words “other furniture and fixtures” in the 
policy did not include ice cream freezers 
and testers. 


In the case of American Ins. Co. v. Bagley, 65 
S. E. (Ga.) 787, involving a policy of insur- 
ance covering “merchandise and other per- 
sonal property,” it was held that “other 
personal property” meant other personal 


property in the nature of merchandise and 
did not include ordinary store fixtures, show 
cases or iron safe, 


The same rule was applied in the case of 
Read v. Agricultural Ins. Co., 219 Wis. 580 
(585), where the scope of the clause “and 
all other perils, losses and misfortunes” was 
modified by the specific perils set forth in 
the preceding clause. This case involved a 
policy of insurance. 


In Other Fields 


Involving wills we have the case of Gallagher 
v. McKeague, 125 Wis. 116, where the words 
“all the household furniture and effects” 
was used in a will. The word “effects” 
generally means everything embraced within 
the description “personal property.” How- 
ever, this court held that the word “effects” 
was not used in a general or unlimited sense 
but was limited to household effects under 
the doctrine of ejusdem generis. 


Where the rule was applied to the case of 
a deed, we have the case of Gladys City Oil, 
Gas and Mfg. Co. v. Right of Way Oil Co., 
137 S. W. (Tex.) 171. In that case a deed 
granted a right of way to a railroad over 
certain lands, together with a right to take 
and use all the timber, earth, stone, and 
mineral existing or to be found within the 
right of way granted. It was held, by 
adding “all minerals,” it was reasonable to 
suppose that it was intended to go no fur- 
ther than to grant the right to take such 
other minerals as possess this same general 
characteristic of surface minerals, such as 
might be used in the construction of the 
railroad in the same way. 


Involving mortgages, we have the case of 
Ganstad v. Nygaard, 256 N. W. (N. D.) 230, 
where a chattel mortgage on storage tanks, 
gasoline pump, pumphouse, truck and “all 
other equipment” used in connection with 
mortgagor’s oil business, held not to cover 
cash register and adding machine under 
“ejyusdem generis’ doctrine. 


The same rule applies to the construction of 
statutes. In the case of U. S. v. Ryan, 284 
U. S. 167, 176, the words “all tools, imple- 
ments and personal property whatsoever,” 
were intended to include chattels other than 
the specified tools and implements, but to 
be restricted to those which, like tools and 
implements are related to one or the other 
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of the principal things or incident to their 
intended use or disposition in fraud of the 
revenue, 


In the case of State ex rel. Kennedy v. 
McGarry, 21 Wis. 496, 502, it was held that 
in a grant of power to remove “for incom- 
petency, improper conduct, or other cause 
satisfactory to the board,” the words “other 
cause” construed to mean “other like cause” 
one affecting the officer’s fitness for the office. 
In the case of Jensen v. State, 60 Wis. 577, 
582 the general words “other persons” in 
the phrase “If any tavern-keeper or other 
person shall” was held to mean a similar 
class of persons, and not to extend so as to 
include all persons. 


Effect Not Necessarily Restrictive 


It is not correct to say that the application 
of this maxim ejusdem generis narrows the 


restricts the coverage of any document. If 
the words following the enumeration of 
particular words are used in an exception 
or exemption or exclusion in an insurance 
policy, the result may narrow the exception 
or exemption or exclusion, and it neces- 
sarily follows that the coverage of the policy 
or other instrument is broadened, not nar- 
rowed. 


Maxims Are Capsule Wisdom 


Whether or not we use these legal maxims 
before, during or after our study of a written 
instrument, it is a good thing to measure 
our final opinion with these legal maxims. 
You may form your opinion with the use 
of your common good sense but you may 
reassure yourself by measuring your opinion 
by these legal maxims, for you must re- 
member that they are the condensed good 


field of coverage of an insurance policy or sense of nations. 
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_ by Limbless Driving 

le to An advertisement of general interest is one of the General Reinsurance Cor- 

fur- poration and the North Star Reinsurance Corporation in the Weekly Underwriters 

such for December 1, 1945, captioned “New Freedom for the Disabled.” It reads: 

eral “Many disabled veterans who have lost hands or legs will find a new freedom 

h as for normal living through the development of ingenious devices for driving a car 

the that do by power, where necessary, what normal drivers do by hand or foot. 
These devices for veterans are furnished without charge on any Ford-built car, 
old or new. Some cars are supplied with an attachment on the steering wheel to 

e of fit a false hand or catch a hook. Others have a multi-purpose lever just below the 

230, wheel to actuate the accelerator, clutch and brakes, while large buttons on 

nks, the dash may operate the starter, light dimmer and directional signals. Yet the 

“all veteran’s wife by flip of the switch can reconvert to conventional operation.” 

vith Through the use of power-boosted equipment these devices conform to the safety 

eee standards drawn up after extensive tests by the Center for Education, a unit of the 


Casualty Insurance Industry. 


A “Definitely Established Airport’? 


ider 


n of 


284 What is meant by “definitely established airports” in an insurance policy is the 
“a issue in a $15,000 lawsuit in the federal district court at Minneapolis. Widows of 
oie two business men killed when their seaplane took off from a remote lake in 
er, northern Minnesota are suing an insurance company on policies which contained 
han the provision that aircraft on which the assured traveled must “operate on a 
t to regular passenger route between definitely established airports.” The question at 


issue is whether the lake where the accident happened would qualify as an estab- 


and 


nee The accident happened June 14, 1944 near the Minnesota- 


lished landing place. 
Canada border. 
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Indiana Supreme Court upholds— 


The Constitutionality of Indiana’s 
Insurance Premium Tax Law 


The State of Indiana, Appellant v. The Prudential Insurance Company of America, 
Newark, New Jersey 


In the Supreme Court of Indiana, December 21, 1945 
Appeal from the Superior Court of Marion County 


Oprnion OF Mr. CuiEF JUSTICE YOUNG: 
[Facts] 


This action involves the constitutionality 
of Indiana’s insurance premium tax law, 
which reads as follows: 


“(a) Every insurance company not or- 
ganized under the laws of this state and 
doing business within this state shall, on 
or before the first day of March of each 
year, report to the department, under the 
oath of the president and secretary, the 
gross amount of all premiums received by 
it on policies of insurance covering risks 
within this state, or in the case of marine 
or transportation risks, on policies made, 
written or renewed within this state during 
the twelve months’ (12) period ending on 
the thirty-first day of December of the pre- 
ceding calendar year. From the amount of 
gross premiums, shown as above provided, 
shall be deducted (1) losses actually paid, 
within this state, (2) considerations received 
for reinsurance of risks within this state 
from companies authorized to transact an 
insurance business in this state, (3) the 
amount of dividends paid or credited to 
resident insureds, or used to reduce current 
premiums of resident insureds, (4) the 
amount of premiums actually returned to 
residents on account of applications not ac- 
cepted or on account of policies not delivered 
and (5) the amount of unearned premiums 
returned on account of the cancellation of 
policies covering risks within the state. At 
the time of making the report required 
above every such insurance company shall 
pay into the treasury of this state for the 
privilege of doing business in this state, 
an amount equal to three (3) per cent of 
the excess, if any, of the gross premiums 
over the deductions allowed herein. 


PAGE 18 


SEMUUURAUULELLUUOUEA EEUU CURA EOUAU NEED UAC ETAT TENNENT NN NNN NNN NNN RENAN NNN UU ETATNNT NU GNAUO NNT NENUONNNANORAANAUEENGUUOUOGUEOROOBGUGOERSUOUEGOOUONOOOOENON DNA LOUUGONO RSNA 


“(b) Any insurance company failing or re- 
fusing for more than thirty (30) days, to 
render an accurate account of its premium 
receipts as above provided and pay the tax 
due thereon, shall be subject to a penalty 
of one hundred dollars ($100) for each ad- 
ditional day such report and payment shall 
be delayed, to be recovered in an action in 
the name of the state of Indiana on the 
relation of the department of insurance, in 
any court of competent jurisdiction, and it 
shall be the duty of the department to re- 
voke all authority of such defaulting com- 
pany to do business within this state, or 
suspend such authority during the period 
of such default in the discretion of the de- 
partment.” § 39-4802 Burns 1933. 


While domestic Indiana insurance compa- 
nies are not required to pay the three (3) 
per cent premium tax they are required 
(subject to statutory deductions not unlike 
the deductions in premium tax law) to pay 
a one (1) per cent tax upon gross income, 
including interest, rent, dividends and all 
income as well as premium receipts upon 
Indiana policies. This income tax is not 
applicable to foreign companies. Domestic 
companies are likewise subject to a capital 
stock tax based upon the difference between 
the value of their stock and the value of 
real estate and personal property upon which 
ad valorem taxes are paid, and this capital 
stock tax is not required of foreign insur- 
ance companies. Ad valorem property taxes 
are assessed against both foreign and do- 
mestic insurance companies but in the nat- 
ural course of events the foreign companies 
pay the bulk of their ad valorem property 
taxes in the states of their origin and the 
Indiana companies pay the bulk of such 
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taxes in Indiana. The stipulation shows 
that in 1944 appellee, with total assets of 
almost ‘$6,000,000,000, paid taxes of only 
$11,703.20 on real estate and $620.36 on tan- 
gible personal property in Indiana. Sched- 
ules in the stipulation indicate that the 
actual premium tax paid by appellee amounts 
to a little over $1.90 per premium dollar 
collected in Indiana and total taxes of all 
kinds per premium dollar on Indiana busi- 
ness of domestic companies average about 


$1.33. 


Appellee is a corporation organized under 
the laws of New Jersey and is engaged in 
writing life and other insurance contracts 
throughout the nation under the direction of 
a board of directors and executive officers 
in the City of Newark, New Jersey. It has 
outstanding insurance contracts amounting 
to almost 23 billion dollars. The conduct 
of its business requires the movement of 
information, documents and money across 
state lines by mail, telephone, telegraph and 
express. 

Appellee was first authorized and licensed 
to do business in Indiana in 1903 and at 
that time there was, and continuously since 
1891 there has been, in effect in Indiana 
a premium tax law substantially the same 
as above quoted. 


Since 1903 appellee has developed a very 
large insurance business in Indiana. On 
December 31, 1944, it maintained 54 district 
offices in Indiana wherein 256 persons were 
employed and it had 636 agents engaged in 
selling insurance in Indiana and 347 physi- 
cians who examined applicants for policies. 
At that time, it had in force 1,332,785 poli- 
cies insuring the lives of approximately 
866,000 persons resident in Indiana for a 
total amount of over $726,000,000. During 
the year ending December 31, 1944, it sold 
and issued and delivered policies insuring 
the lives of approximately 74,000 persons 
resident in Indiana for a total amount of 
$81,915,223, and during that year it paid 
over $7,000,000 in claims on policies upon 
the lives of Indiana residents. It had over 
$619,000 deposited in Indiana banks. 


Under appellee’s method of transacting 
business applications for insurance policies 
are solicited and received by agents of ap- 
pellee in Indiana. Examinations and inyes- 
tigations of prospective risks are made by 
local physicians and investigators. All ap- 
plications and reports are transmitted by 


its agents in Indiana to the home office in 
Newark, New Jersey, where they are con- 
sidered and acted upon and where all policies 
are signed and made ready for delivery. 
Policies are then transmitted from the home 
office to the agents of appellee in Indiana 
and by such Indiana agents are delivered in 
Indiana to the respective applicants insured 
under such policies. All premiums are paid 
to Indiana offices of appellee and deposited 
in Indiana banks. 


On February 28, 1945, appellee filed reports 
with the Auditor of State showing gross 
premiums received during 1944 to be 
$23,574,055.17 with deductions of $8,495,473.07, 
or a taxable net of $15,078,582.10, upon 
which the tax at three (3) per cent was 
$452,357.44, which sum appellee paid to the 
Treasurer of Indiana under protest, after 
correspondence with the Auditor of State 
indicating that if same were not paid pen- 
alties would be assessed and its right to do 
business in Indiana would be challenged. 


After paying this tax, appellee brought suit 
to recover same and obtained a judgment 
for the full amount, plus interest, in the sum 
of $8,848.86, and from this judgment this 
appeal has been taken. 


[A ppellee’s contention] 


Appellee contends that in the light of the 
Supreme Court opinion in United States v. 
South-Eastern Underwriters Assn., (1944), 
322 U. S. 533, 88 L. Ed. 1440, 64 S. Ct. 1162 
[5 CCH Fire and Casualty Cases 194], the 
premium tax authorized by the Indiana statute 
violates the commerce clause of the Federal 
Constitution and the equal protection clause 
of the Fourteenth Amendment. In our 
consideration of these contentions we have 
had in mind, in addition to the facts al- 
ready mentioned, that when appellee first 
entered Indiana to do business the same 
three (3) per cent premium tax was im- 
posed by our statutes that is imposed today, 
and that it came and has stayed voluntarily 
and has prospered and has built up a busi- 
ness in Indiana that in 1944 was more than 
double the Indiana business of all life in- 
surance companies organized in Indiana put 
together. It has paid this tax continuously 
every year without protest or objection. It 
has adjusted its Indiana business to the 
requirements of the statute without finding 
the burden too heavy or practically dis- 
criminating, and Indiana has adjusted its 
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fiscal policy and governmental financing to 
the income so derived and has _ evolved 
through the years a tax structure of which 
this premium tax, with 108 foreign life in- 
surance companies doing business in In- 
diana, has become an indispensable part. 


[Paul v. Virginia] 


The reason that this premium tax has gone 
unchallenged so long is that in Paul v. Vir- 
ginia (1869), 8 Wall. 168, 19 L. Ed. 357, it 
was held that “issuing a policy of insurance 
is not a transaction of commerce”, and that 
“such contracts are not inter-state transac- 
tions, though the parties may be domiciled 
in different states”, but “are, then, local 
transactions, and are governed by the local 
law.” : 


Paul v. Virginia was accepted by the states 
as authorizing them to regulate the business 
of insurance. In the case of New York Life 
Insurance Co. v. Deer Lodge County (1913), 
231 U. S. 495, 58 L. Ed. 332, 34 S. Ct. 167, a 
premium receipts tax very similar to the 
Indiana tax was challenged and upon the 
authority of Paul v. Virginia, supra, and the 
cases following it, it was held that the state 
had not contravened the commerce clause 
of the Federal Constitution. Thereafter, 
until June 5, 1944, the Paul v. Virginia case, 
supra, and the New York Life Insurance Co. 
v. Deer Lodge County case, supra, were fol- 
lowed by still further decisions of the Su- 
preme Court of the United States, and In- 
diana and 28 other states (according to the 
stipulation filed herein) have taxed foreign 
insurance companies upon the basis of a 
percentage of their premium receipts in such 
states respectively. 


[South-Eastern Underwriters Association 
Case] 


On June 5, 1944, however, came the case of 
United States v. South-Eastern Underwriters 
Association, supra, and upon the strength of 
the opinion in that case appellee herein has 
contended that the Paul v. Virginia case, 
supra, and the Deer Lodge County case, supra, 
have been by implication overruled and that 
the conduct of the states based upon those 
cases taxing insurance companies upon the 
basis of their premium receipts contravenes 
the commerce clause of the Federal Consti- 
tution. 


Upon the meaning and implications of the 
South-Eastern Underwriters case depends 


a decision of the case before us. Does that 
case overrule Paul v. Virginia, supra, and the 
Deer Lodge County case, supra, insofar as 
those cases permitted the several states to 
tax insurance companies upon the basis of 
premium receipts on policies delivered in 
and to citizens of the several states? 


It seems to us that Mr. Justice Black, who 
wrote the prevailing opinion in the South- 
Eastern Underwriters case, indicated that 
there was no such intention. He started his 
opinion with these words: 


“For seventy-five years this Court has held, 
whenever the question has been presented, 
that the Commerce Clause of the Constitu- 
tion does not deprive the individual states 
of power to regulate and tax specific activi- 
ties of foreign insurance companies which 
sell policies within their territories. Each 
state has been held to have this power even 
though negotiation and execution of the 
companies’ policy contracts involved com- 
munications and information and movements 
of persons, moneys, and papers across state 
lines. Not one of all these cases, however, 
has involved an Act of Congress which re- 
quired the Court to decide the issue of 
whether the Commerce Clause grants to 
Congress the power to regulate insurance 
transactions stretching across state lines. 
Today for the first time in the history of 
the Court that issue is squarely presented 
and must be decided.” 


By these words, he indicated that the rights 
af the states to tax were not involved as in 
the earlier cases, but only the right of Con- 
gress to regulate certain aspects of the 
insurance business through the Sherman 
Act was presented. He starts out with 
forthright recognition of this distinction 
between the earlier cases and the case be- 
fore him. He points out that consistently 
and continuously for a long time our high- 
est court, in every case before it involving the 
question has held that the states have the 
power to regulate and tax foreign insurance 
companies doing business within their bor- 
ders, but not one of these cases was over- 
ruled, notwithstanding definite recognition 
and careful consideration of the doctrine 
established by them. On the contrary, the 
following language appearing on pages 546 
and 547 of the opinion, seems to justify the 
state regulation approved in Paul v. Virginia, 
supra, and the Deer Lodge County case, su- 
pra, and the cases following them: 
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“Another reason advanced to support the 
result of the cases which follow Paul v. Vir- 
ginia has been that if any aspects of the 
business of insurance be treated as inter- 
state commerce, ‘then all control over it is 
taken from the States and the legislative 
regulations which this Court has heretofore 
sustained must be declared invalid.’ Ac- 
cepted without qualification, that broad 
statement is inconsistent with many deci- 
sions of this Court. Jt is settled that, for 
Constitutional purposes, certain activities of 
the same business may be intrastate and there- 
fore subject to state control, while other ac- 
tivities of the same business may be interstate 
and therefore subject to federal regulation. 
And there is a wide range of business and other 
activities which, though subject to federal 
regulation, are so intimately related to local 
welfare that, in the absence of Congressional 
action, they may be regulated or taxed by the 
states. In marking out these activities the 
primary test applied by the Court is not the 
mechanical one of whether the particular ac- 
tivity affected by the state regulation is part of 
interstate commerce, but rather whether in 
each case, the competing demands of the state 
and national interests involved can be accom- 
modated. And the fact that particular phases 
of an interstate business or activity have long 
been regulated or taxed by states has been 
recognized as a strong reason why, in the con- 
tinued absence of conflicting Congressional ac- 
tion, the State regulatory and tax laws should 
be declared valid.” (Our italics.) 


This language from the opinion indicates 
an intent not to hold that treating some as- 
pects of the insurance business as interstate 
commerce and subjecting it to the operation 
of the Sherman Act outlaws all state regu- 
lation and taxation of the insurance business 
in any of its phases or aspects. The itali- 
cized words are peculiarly applicable to the 
case before us. Appellee’s Indiana business 
is thoroughly local, as we have shown in 
outlining the facts earlier in this opinion. 
There is not and never has been any con- 
gressional action in conflict with the In- 
diana statute under attack. The competing 
demands of state and national interests have 
been accommodated through the passing 
years, otherwise the company would not 
have stayed and prospered. The same is 
true of numerous other states which long 
have regulated and taxed foreign insurance 
companies upon the basis of premium re- 


ceipts. As stated by Mr. Justice Jackson, 
in his dissenting opinion: 

“The states began nearly a century ago to 
regulate insurance, and state regulation, 
while no doubt of uneven quality, today is a 
successful going concern. Several of the 
states, where the greatest volume of busi- 
ness is transacted, have rigorous and en- 
lightened legislation, with enforcement and 
supervision, in the hands of experienced and 
competent officials. Such state depart- 
ments, through trial and error, have 
accumulated that body of institutional ex- 
perience and wisdom so indispensable to 
good administration. e 

Further applying the language quoted from 
the main opinion the fact that Indiana and 
numerous other states have long taxed in- 
surance premiums with complete absence of 
congressional action, gives strong reason 
to believe the Supreme Court did not in- 
tend that all state regulatory and tax laws 
should be invalid. 


[Other recent court decisions] 


As further indication that the Court, when 
it handed down its opinion in the South- 
Eastern Underwriters case, did not intend to 
outlaw all taxation and regulation of the 
insurance business by the states, we may 
look to the case of Polish National Alliance 
v. National Labor Relations Board (1944), 
322 U. S. 643, 88 L. Ed. 1509, 64 S. Ct. 1196. 
In that case again an Act of Congress as it 
related to the insurance business was in- 
volved. The National Labor Relations Act 
was applied to an insurance company and 
was held constitutional. The opinion con- 
tained the following language, beginning at 
the bottom of page 648: 

“ . . The long series of insurance cases 
that have come to this Court for more than 
seventy-five years, from Paul v. Virginia, 
8 Wall. (US) 168, 19 L. ed. 537, to New 
York L. Ins. Co. v. Deer Lodge County, 231 
U. S. 495, 58 L. ed. 332, 34 S. Ct. 167, have 
invariably involved some exercise of state 
power resisted, in most instances, on the 
claim that it was impliedly forbidden by the 
Commerce Clause. Such was the context 
in which this Court decided again and again 
that the making of a contract of insurance 
is not interstate commerce and that, since 
the business of insurance is in effect merely 
a congeries of contracts, the States may, 
for taxing and diverse other purposes, regu- 
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late the making of such contracts and the 
insurance business free from the limitations 
imposed upon state action by the Commerce 
Clause. Constitutional questions that look 
alike often are altogether different and call for 
different answers because they bring into play 
different provisions of the Constitution or 
different exertions of power under it. Thus, 
federal regulation does not preclude state 
taxation and state taxation does not preclude 
federal regulation. Compare, for example, 
Heisler v. Thomas Colliery Co., 260 U. S. 
245, 67 L. ed. 237, 43 S. Ct. 83, with Sun- 
shine Anthracite Coal Co. v. Adkins, 310 U. S. 
381, 84 L. ed. 1263, 60 S. Ct. 907.” (Our 
italics.) 


The express statement that federal regula- 
tion does not preclude state taxation is 
significant when it is borne in mind that 
the opinion in the Polish Alliance case was 
handed down on the same day that the 
opinion in the South-Eastern Underwriters 
case was handed down and that Mr. Jus- 
tice Black who wrote the prevailing opinion 
in the South-Eastern Underwriters case con- 
curred in the opinion in the Polish Alliance 
case. 


In the case of Lincoln National Life Ins. Co. 
v. Read, — U. S. —, 65 S. Ct. 1220, decided 
June 11, 1945, we revert to the old type of 
case where a state statute is involved. A 
statute of Oklahoma assessed a premium 
tax upon foreign insurance companies, and 
not upon domestic insurance companies. 
Apparently the statute was substantially the 
same as the Indiana statute before the Court 
in this case and notwithstanding the opinion 
in the South-Eastern Underwriters case, the 
Oklahoma statute was upheld. It is true 
that the attack was based upon the equal 
protection clause of the Fourteenth Amend- 
ment to the Federal Constitution and that 
the commerce clause was not relied on. 


The decision was based upon the right of 
states to place conditions upon the right 
of foreign corporations to come into the 
state to do business, but this right cannot 
be exercised in violation of the commerce 
clause. Therefore it occurs to us that the 
fact that Mr. Justice Douglas, who con- 
curred in Mr. Justice Black’s opinion in the 
South-Eastern Underwriters case, allowed the 
Oklahoma premium receipts tax to stand is 
indicative that he and the others who con- 
curred with him in that opinion felt that 
the South-Eastern Underwriters case does 


not mean that the long enduring premium 
tax statute of numerous of the states con- 
travenes this commerce clause of the fed- 
eral constitution. 


We conclude that the South-Eastern Under- 
writers case does not ipso facto invalidate 
the great body of state statutes regulating 
and taxing foreign insurance companies 
and transactions. 


[State cases] 


The following state cases discuss the South- 
Eastern Underwriters case and support our 
conclusion with reference to same: Pruden- 
tial Ins. Co. v. Forbes, #25224 in Circuit Ct. 
of Ingham Co., Mich., decided Aug. 21, 
1945 [11 CCH Life Cases 28]; Prudential 
Ins. Co. v. Murphy, Sup. Ct. of South Caro- 
lina, decided Sept. 13, 1945 [11 CCH Life 
Cases 75]; Insurance Tax Cases, 160 Kan. 
300, decided Sept. 15, 1945 [11 CCH Life 
Cases 87]; First Nat. Ben. Soc. v. Garrison, 
58 F. Supp. 972, decided Jan. 16, 1945 [10 
CCH Life Cases 492]; Keehn v. Hi-Grade 
Coal & Fuel Co., 41 Atl. (2d) 525, decided 
Feb. 20, 1945; Ware v. Travelers Ins. Co., 
150 F. (2d) 463 (CCA 9), decided June 29, 
1945 [5 CCH Fire and Casualty Cases 575]; 
Mendola v. Dineen, New York Sup. Ct., de- 
cided July 19, 1945 [5 CCH Fire and Cas- 
ualty Cases 595]. 


[Interstate commerce discussed] 


Since the South-Eastern Underwriters de- 
cision, however, we can no longer consider 
state regulation and taxation of insurance 
upon the Paul v. Virginia hypothesis that 


insurance is not commerce. In its over-all 
pattern the business of most large insur- 
ance companies (are) is interstate. The 
question is whether all activities of such a 
corporation are interstate and what rights 
the states have to regulate and tax the local 
aspects and activities of the business. The 
trend of the more recent decisions of the 
Supreme Court favors the states in this re- 
spect. Even the South-Eastern Underwriters 
Association opinion indicates that local ac- 
tivities, even though tied into interstate busi- 
ness, may be regulated and taxed by the 
states. So it seems that the case that has 
created the doubt itself goes far to dispel 
the doubt, and, as respects local phases and 
aspects of the business, is in line with the 
trend toward greater liberality for state 
regulation and taxation of some phases of 
interstate commerce. 


Suanuucuecnuanensagaauicuuooucenenagnannseontancucveceneesdvuacanoueenseenenetsocncciaeeeetsatteue uence e tant anaunaauaneetanentcauouucaeeeencdetonaceataneennnnegengocuanccegennaattveviuocnagvaenevasvvouaccsacesensscacueneenaeesnssnsssningengeravnnvscuoccccnvcenveestentaseavneveee(tttt 


PAGE 22 


ILJ—JANUARY, 1946 





wannueiy inet 


As V 
prem 
liance 
does 
taxat 
tion.’ 
(194; 
62 S. 
the f 
“Fe | 
fields 
is nc 
gove 
Cree 
412; 
114, 
Whe: 
happ 
of tk 
In st 
upon 
left 1 


The 

form 
insur 
tion | 
withc 
this. 

regu! 
rema 
Indiz 
flict 

and 
left 


In tk 
Ariz¢ 
1519, 
make 
cern 
by th 
the f 
“Altl 
on tk 
late « 
does 
tion. 
Mars 
Coole 
13 L 
in th 
Cong 
the s 
of low 
meas 
to so 
Othe 


smunnnnnnntnn 


INS 


vanueteninntiy 


nium 
con- 
fed- 


nder- 
idate 
ating 
anies 


s de- 
sider 
rance 
that 
er-all 
nsur- 
The 
ich a 
ights 
local 
The 
f the 
is re- 
riters 
‘| ac- 
busi- 
y the 
t has 
lispel 
s and 
h the 
state 
es of 


envnueneenttttt 


946 


WANVANUNUTIUOEASUDEDUDALD AAU ANUOOAUA ANAL EEAU DUA OENDNA NADAL ONAN NADA AANA ANH ANAANAAANAAATHAHNNH ANNAN T EA AN ETL N ENN SPUN NANA | 


As we have already pointed out, the Su- 
preme Court held in the Polish National AlI- 
liance case, supra, that “federal regulation 
does not preclude state taxation and state 
taxation does not preclude federal regula- 
tion.” In Cloverleaf Butter Co. v. Patterson 
(1942), 315 U. S. 148, 155, 86 L. Ed. 754, 
62 S. Ct. 491, the same idea is amplified in 
the following language: 


“It has long been recognized that in those 
fields of commerce where national uniformity 
is not essential, either the state or federal 
government may act. Willson v. Black Bird 
Creek Marsh Co., 2 Pet. (U. S.) 245, 7 L. ed. 
412; California v. Thompson, 313 U. S. 109, 
114, 85 L. ed. 1219, 1221, 61 S. Ct. 930. 
Where this power to legislate exists, it often 
happens that there is only a partial exercise 
of that power by the federal government. 
In such cases the state may legislate freely 
upon those phases of commerce which are 
left unregulated by the nation. . . .” 


The facts before us clearly show that uni- 
formity in the regulation and taxation of 
insurance is not essential. Diverse legisla- 
tion by the different states for over 75 years 
without attempt at federal interference proves 
this. With the Sherman Act as the only 
regulation of insurance by Congress, the 
remaining field is open to the states. The 
Indiana premium tax statute does not con- 
flict with the Sherman Act or its purpose, 
and therefore covers a phase of regulation 
left to the states. 


In the case of Southern Pac. Co. v. State of 
Arizona (1945), — U. S. —, 65 S. Ct. 1515, 
1519, the doctrine of power in the state to 
make laws governing matters of local con- 
cern is reaffirmed. This case was decided 
by the Supreme Court on June 18, 1945, and 
the following language is used: 


“Although the commerce clause conferred 
on the national government power to regu- 
late commerce, its possession of the power 
does not exclude all state power of regula- 
tion. Ever since Willson v. Black-Bird Creek 
Marsh Co., 2 Pet. 245, 7 L. Ed. 412, and 
Cooley v. Board of Wardens, 12 How. 299, 
13 L. Ed. 996, it has been recognized that, 
in the absence of conflicting legislation by 
Congress, there is a residuum of power in 
the state to make laws governing matters 
of local concern which nevertheless in some 
measure affect interstate commerce or even, 
to some extent, regulate it. (Citing cases.)” 
Other late cases hold that states may tax 


and regulate interstate commerce if the(y) 
do not unduly burden it. General Trading 
Co. v. State Tax Commission (1944), 322 
U. S. 335, 88 L. ed. 1309, 1645 S. Ct. 1028; 
Parker v. Brown (1943), 317 U. S. 341, 87 
L. ed. 315, 63 S. Ct. 307; Illinois Natural Gas 
Co. v. Central Illinois Pub. Serv. Co. (1942), 
314 U. S. 498, 86 L. ed. 371, 62 S. Ct. 384; 
South Carolina Highway Dept. v. Barnwell 
Bros. (1938), 303 U. S. 177, 82 L. ed. 734, 
58 S. Ct. 510; California v. Thompson (1941), 
313 U. S. 109, 85 L. ed. 1219, 61 S. Ct. 930; 
Duckworth v. Arkansas (1941), 314 U. S. 
390, 86 L. ed. 294, 62 S. Ct. 311; McGold- 
rick v. Berwind-White Coal Min. Co. (1940), 
309 U. S. 33, 83 L. ed. 565, 60 S. Ct. 388. 
What constitutes an undue burden upon in- 
terstate commerce by reason of a local tax 
cannot be generally defined. In some of 
the earlier cases validity was tested by more 
or less mechanical or categorical rules, but 
the tendency now is to weigh and balance 
the interests of the State against the na- 
tional interests, and compose the competing 
demands of the state and nation, and courts 
have looked to the nature of the state regu- 
lation, its objective and its effect. Jllinois 
Nat. Gas Co. v. Central Ill. Pub. Serv. Co. 
(1942), 314 U. S. 498, 505, 86 L. Ed. 371, 
62 S. Ct. 384; United States v. South-Eastern 
Underwriters Assn., supra. 

In the case of Pacific Telephone & Telegraph. 
Co. v. Tax Commission (1936) 297 U. S. 403, 
414, 80 L. Ed. 760, 56 S. Ct. 522, it was 
stated that a tax upon a local business would 
not be void, if, despite its burden, the local 
business is conducted at a profit. It has 
also been suggested that reasonableness is 
a fair test of the validity of such tax. Gavit, 
The Commerce Clause, page 23; Willis, Con- 
stitutional Law, 309, 310. Testing the case 
before us by these cases and rules, we think 
the tax imposes no undue burden on ap- 
pellee or the national interest. The inter- 
ests of the state and nation seem rather 
evenly matched. The object of the state 
obviously is to raise necessary revenue to 
support government and governmental ac- 
tivities which necessarily mean benefit to 2 
corporation with so large a stake in the 
state. There is no remote indication that 
the statute and the tax imposed thereunder 
is a manifestation of hostility. Appellee has 
made money and its business in Indiana has 
multiplied. Foreign insurance companies 
subject to the act have outdistanced do- 
mestic companies which are free from the act. 
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In addition to their claim that the statute 
unduly burdens interstate commerce, ap- 
pellee also claims that it discriminates against 
interstate commerce. It recognizes that the 
burden upon interstate commerce which is 
forbidden is an “undue” burden, but it does 
not recognize any limitation upon the dis- 
crimination against interstate commerce which 
is forbidden. It says there can be no dis- 
crimination. It seems to us that the phil- 
osophy which qualifies the burden permitted 
would also qualify the discrimination as 
would prejudice or harm the interstate busi- 
ness involved. 


In the case of Nelson v. Sears, Roebuck & 
Co. (1941), 312 U. S. 359, 366, 85 L. Ed. 
888, 61 S. Ct. 586, “prohibited discriminatory 
burdens on interstate commerce” are re- 
ferred to. (Our italics.) This reference 
seems to indicate that not all discrimination 
is prohibited. In the case of General Trad- 
ing Co. v. State Tax Com., supra, the words 
“practically discriminatory towards interstate 
commerce” are used. This again indicates 
that not all discrimination is fatal, but only 
that which considered practically is preju- 
dicial. In 51 American Jurisprudence 274, 
the subject of discrimination is discussed 
and the following language is used: 


Discrimination against such com- 


merce, like the commerce itself, is a 
practical conception, and must involve a sub- 
stantial distinction and a real injury. Whether 
a taxing statute unconstitutionally discrimi- 
nates against such commerce is to be de- 
termined not by the ostensible reach of its 
language, but by its practical operation.” (Our 
italics.) 


This statement from the text of American 
Jurisprudence is supported by reference to 
Gregg Dyeing Co. v. Query (1932), 286 U. S. 
472, 76 L. Ed. 1232, 52 S. Ct. 631, and Best 
& Co., Inc. v. Maxwell (1940), 311 U. S. 454, 
85 L. Ed. 275, 61 S. Ct. 334, and indicates 
that the question of discrimination must be 
considered practically and realistically and 
that the discrimination must be substantial 
and lead to positive prejudice. There is no 
practical or prejudicial discrimination im- 
posed against foreign insurance companies 
by the Indiana statute. The difference in 
treatment that exists has done no harm, and 
for the same reasons that we have felt that 
there was no undue burden imposed upon 
interstate commerce we think that there 


has been no practical prejudicial discrimi- 
nation against it. 


Gross receipts taxes upon persons or cor- 
porations engaged in interstate commerce, 
if properly apportioned or otherwise limited 
to receipts from business done within the 
state, even though a phase of interstate 
commerce, have been upheld. Treasury of 
Indiana v. Wood Preserving Corp. (1941), 
313 U. S. 62, 85 L. Ed. 1188, 61 S. Ct. 885; 
McGoldrick v. Berwin-White Coal Min. Co. 
(1940), 309 U. S. 33, 84 L. Ed. 565, 60 S. Ct. 
388; Western Live Stock v. Bureau of Reve- 
nue (1938), 303 U. S. 250, 255, 82 L. Ed. 
826, 58 S. Ct. 546; United States Exp. Co. v. 
Minnesota (1912), 223 U. S. 335, 56 L. Ed. 
459, 32 S. Ct. 211; Cudahy Packing Co. v. 
Minnesota (1918), 246 U. S. 450, 62 L. Ed. 
827, 38 S. Ct. 373; Pullman Co. v. Richard- 
son (1923), 261 U. S. 330, 67 L. Ed. 682, 
43 S. Ct. 366. . 


The case of Treasury of Indiana v. Wood 
Preserving Corp., supra, originated in Indi- 
ana and clearly points the answer in the 
case before us. In that case contracts were 
made outside Indiana between two non- 
residents of Indiana for the sale of railroad 
ties. The seller obtained the ties from pro- 
ducers in Indiana and delivered them to the 
buyer in Indiana on cars for immediate ship- 
ment out of the state. Payment for the ties 
was made by the seller in Pennsylvania. 
The court held that the transaction was 
taxable under the Indiana Gross Income 
Tax law and beginning at the bottom of 
page 67 said: 


Respondent was in Indiana acting 
through its agent at the designated :points 
on the railroad line. The Railroad Com- 
pany was at the same points represented by 
its inspector. The ties brought there by the 
producers were then examined and those 
found by the inspector to be in accordance 
with specifications were accepted. In these 
transactions, respondent through its agent 
at once accepted from its vendors the ties 
which the Railroad Company found satis- 
factory and then and there sold and deliv- 
ered these ties to the Railroad Company. 
These were local transactions,—sales and 
deliveries of particular ties by respondent to 
the Railroad Company in Indiana. The 
transactions were none the less intrastate 
activities because the ties thus sold and de- 
livered were forthwith loaded on the rail- 
road cars to go to Ohio for treatment... .” 
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The similarity of the facts in the Wood Pre- 
serving Corp. case to the facts in the case 
before us is striking. In the case before us 
the insurance policies upon which the taxed 
premiums were paid were all consummated 
in Indiana just as the sale of ties by the 
Wood Preserving Corporation was con- 
summated in Indiana. In the Wood Pre- 
serving Corporation case the sale of the ties 
fitted into an interstate transaction. In like 
manner, the sale of insurance policies in- 
volved in the case before us fits into the 
general insurance business of the appellee, 
but the Indiana business of appellee re- 
mained intrastate in nature just as the sale 
of Wood Preserving Corp. ties in Indiana, 
as a part of an interstate transaction, re- 
mained an intrastate activity. This Wood 
Preserving Corp. case was considered and 
discussed in the case of International Har- 
vester Co. v. Department of Treasury (1944), 
322 U. S. 340, 344, 88 L. Ed. 1313, 1317, 64 
S. Ct. 1019, where the following language 
is used: 


But as we held in the Wood Pre- 
serving Corp. case, neither the Commerce 
Clause nor the Fourteenth Amendment pre- 
vent the imposition of the tax on receipts 
from an intrastate transaction even though 
the total activities from which the local trans- 
action derives may have incidental interstate 
attributes.” (Our italics.) 


Another case recognizing the rights of the 
state to levy a tax on a transaction, some 
aspects of which are clearly interstate in 
character, is McGoldrick v. Berwind-W hite 
Coal Min. Co., supra. This case involved 
the validity of the New York City tax upon 
sales of goods for consumption. The Coal 
Company shipped coal from outside the 
state direct to a consumer in New York 
City and the sales tax was assessed. The 
State courts held that the taxing statute, as 
applied to the transaction involved, violated 
the commerce clause. The Supreme Court, 
however, reversed and pointed out that it 
is not the purpose of the commerce clause 
to relieve those engaged in interstate com- 
merce of their just share of state tax burdens 
merely because an incidental or consequen- 
tial effect of the tax is an increase in the 
cost of doing business. It further pointed 


out that not all state taxation is to be con- 
demned because, in some manner, it has an 
effect upon commerce between the states, 
and that there are many forms of tax whose 


romuut0nguaseenaseneuenanagnenececencutangeeuusaauegavdsnagenuusagncunasvnencausagccvacevasvcneverasrnesndrncasnesnaucoeestoasagengrvaccvenutaaeaeecsaveenovsnegacvvsstsnevsacacevovrnncearnsvoervsasserevereoncnuarangnovaveevasanevvaratae veneer ess aaeereana ree 





Weoasvravannnnngnenvvatgvorceneennensgvvoccovacoennveeensodnnccvareinasvvgtsvnoeacenengny LLL LLL LLL CLL TTT 


INSURANCE PREMIUM TAX 


burdens, when distributed through the play 
of economic forces, affect interstate com- 
merce, which nevertheless fall short of the 
regulation of commerce which the Consti- 
tution leaves to Congress. 


At page 47, the Court used the following 
language: 

i A tax may be levied on net income 
wholly derived from interstate commerce. 
Non-discriminatory taxation of the instru- 
mentalities of interstate commerce is not 
prohibited. . . . Nor is taxation of a local 
business or occupation, which is separate 
and distinct from the transportation or in- 
tercourse which is interstate commerce, for- 
bidden merely because in the ordinary course 
such transportation or intercourse is in- 
duced or occasioned by such business, or is 
prerequisite to it. Western Live Stock v. 
Bureau of Revenue, supra (303 U. S. 253, 82 
L. ed. 826, 58 S. Ct. 546, 115 A. L. R. 944) 
and cases cited.” 


The case of Keehn v. Hi-Grade Coal & Fuel 
Co. (1945), 41 A. 2d 525, 529, 23 N. J. Misc. 
102, discusses the effect of the South-East- 
ern Underwriters Association case upon the 
“net work of legislation,” comprising the 
New Jersey insurance law, and in consider- 
ing the validity of New Jersey statutes ap- 
plying to foreign insurance companies the 
court said: 


“Thus, if an out-of-state insurance com- 
pany, instead of merely accepting an appli- 
cation from a New Jersey resident in Illinois 
and writing its policy there, and thereafter 
mailing it to the resident, actually does 
business in New Jersey, by having a repre- 
sentative solicit such policy, procure same, 
obtain payment of the premium and, per- 
chance, as well inspect and supervise the 
property covered, all within the State of 
New Jersey, it would seem that these acts 
are all intrastate activities, ‘and therefore 
subject to state control.’” 


We are not mindful that it has often been 
said that states may not tax the privilege of 
engaging in interstate commerce. The In- 
diana statute does not offend against this 
rule. It is true that the Indiana statute 
under consideration says that the three (3) 
per cent tax shall be paid “for the privilege 
of doing business in this state.” But the 
business of appellee done in Indiana is, as 
we have shown, purely local and intrastate 
in character and a tax upon a local privilege 
“must be held valid in the absence of proof 
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that it imposes an undue burden on inter- 
state commerce.” Pacific Telephone & Tele- 
graph Co. v. Tax Commission (1936), 297 
U. S. 403, 413, 80 L. Ed. 760, 56 S. Ct. 522; 
Cheney Bros. Co. v. Massachusetts (1918), 
246 U. S. 147, 38 S. Ct. 295; Willis, Consti- 
tutional Law, 313. 


[Equal protection clause] 


Appellee also contends that the Indiana 
statute contravenes the equal protection clause 
of the Fourteenth Amendment to the Fed- 
eral Constitution. The case of Lincoln Nat. 
Life Ins. Co. v. Read, supra, decided June 11, 
1945, involved a premium tax very similar 
to the Indiana tax. The question was squarely 
presented and it was held that the Okla- 
homa statute did not violate the Fourteenth 
Amendment. The case seems conclusive 
against appellee upon this point. 


[McCarran-Ferguson Act] 


We now come to a consideration of the 
McCarran-Ferguson Act, which was passed 
by Congress on March 9, 1945. Its purpose 
very obviously was to dispel the doubts as 
to validity of all state regulation and taxa- 
tion of insurance which the opinion in the 
South-Eastern Underwriters case had created, 
not only in the minds of insurance men, but 
also in the minds of state officials respon- 
sible for the protection of the people of their 
respective states against possible unfair or 
unsafe insurance practices and also in the 
minds of state legislators responsible for 
the nice task of discovering tax sources by 
which to maintain the solvency of state ac- 
tivities. By this Act Congress declared that 
“the continued regulation and taxation by 
the several states of the business of insur- 
ance is in the public interest” and that, “The 
business of insurance, and every person en- 
gaged therein, shall be subject to the laws 
of the several states which relate to the 
regulation or taxation of such business.” 
Of course Congress cannot delegate its power 
or enlarge the power of the states, but by 
the Constitution Congress is given the right 
to regulate interstate commerce, which right 
it may exercise in its discretion. It may fail 
to act and leave large fields of regulation 
open to the states. Or in its power of regu- 
lation, it may act affirmatively and as a part 
of its regulation permit the states “to regu- 
late interstate commerce or impose burdens 
upon it.” In our opinion, the McCarran- 


Ferguson Act is an exercise of the right of 
Congress to regulate interstate phases and 
aspects of the insurance business, by au- 
thorizing the states to continue their regu- 
lation and taxation of such business in the 
manner developed over 75 years of experi- 
ence. The following late cases are authority 
for this conclusion. 


In Cloverleaf Butter Co. v. Patterson, supra, 
the Supreme Court in 1942 stated that the 
rule in the following words in not(e) 4 on 
page 155: 


“Where the federal legislation authorizes 
state action, such state action is permissible 
even as to matters which could otherwise be 
regulated only by uniform national enactments. 
(Citing cases.)” (Our italics.) 


In Southern Pac. Co. v. State of Arizona, de- 
cided June 18, 1945, the right of Congress 
to permit the states to regulate commerce 
in a manner which would otherwise not be 
permissible was expressed in the following 
language on page 1520 of 65 S. Ct. Rep.: 


“Congress has undoubted power to redefine 
the distribution of power over interstate 
commerce. It may either permit the states to 
regulate the commerce in a manner which 
would otherwise not be permissible, In re 
Rahrer, supra, 140 U. S. 561, 562, 11 S. Ct. 865, 
869, 35 L. Ed. 572; Adams Express Co. v. 
Commonwealth of Kentucky, 238 U. S. 190, 
198, 35 S. Ct. 824, 826, 59 L. Ed. 1267, L. R. A. 
1916C, 273, Ann. Cas. 1915D, 1167; Rosen- 
berger v. Pacific Express Co., 241 U. S. 48, 50, 
51, 36 S. Ct. 510, 60 L. Ed. 880; James Clark 
Distilling Co. v. Western Maryland Ry. Co., 
242 U. S. 311, 325, 326, 37 S. Ct. 180, 185, 61 
L. Ed. 326, L. R. A. 1917B, 1218, Ann. Cas. 
1917B, 845; Whitfield v. State of Ohio, 297 
U. S. 431, 438, 440, 56 S. Ct. 532, 534, 80 
L. Ed. 778; Kentucky Whip & Collar Co. v. 
Illinois Cent. R. Co., 299 U. S. 334, 350, 57 
S. Ct. 277, 282, 81 L. Ed. 270; Hooven & 
Allison v. Evatt, 323 U. S. —, 65 S. Ct. 870, 
883, . . .” (Our italics.) 


And again in a still later case decided by 
the Supreme Court December 3, 1945, to- 
wit: International Shoe Co. v. State of Wash- 
ington, et al., No. 107, 1945 Term, the 
following language is used: 


“Appellant’s argument, renewed here, that 
the statute imposes an unconstitutional bur- 
den on interstate commerce need not detain 
us. For 53 Stat. 1931, 26 U.S. C. § 1606(a) 
provides that ‘No person required under a 
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State law to make payments to an unem- 
ployment fund shall be relieved from com- 
pliance therewith on the ground that he is 
engaged in interstate or foreign commerce, 
or that the State law does not distinguish 
between employees engaged in interstate or 
foreign commerce and those engaged in in- 
trastate commerce. /t is no longer debatable 
that Congress, in the exercise of the commerce 
power, may authorize the states, in specified 
ways, to regulate the interstate commerce or 
impose burdens upon it. Kentucky Whip & 
Collar Co. v. Illinois Central R. Co., 299 U. S. 
334; Perkins v. Pennsylvania, 314 U. S. 586; 
Standard Dredging Co. v. Murphy, 319 U. S. 
306, 308; Hooven & Allison Co. v. Evatt, 324 
U. S. 652, 679; Southern Pacific Co. v. Ari- 
zona, No. 56, 1944 Term, decided June 18, 
1945, slip opinion p. 6.” (Our italics.) 

See also Cooley v. Post Warden, 53 U. S. 
299, 13 L. Ed. 996; Cloverleaf Butter Co. v. 
Patierson, supra; In re Rahrer (1891), 140 
U. S. 545, 35 L. Ed. 572, 11 S. Ct. 865; Clark 
Distilling Co. v. Western Maryland Ry. Co. 
(1917), 242 U. S. 311, 61 L. Ed. 326, 27 S. 
Ct. 180, 56 S. Ct. 532; Whitfield v. State of 
Ohio, (1936), 297 U. S. 431, 80 L. Ed. 778; 
Kentucky Whip & Collar Co. v. Illinois Cent. 


R. Co. (1937), 299 U. S. 334, 81 L. Ed. 270, 
57 S. €ha77. 


We conclude that by the McCarran-Fer- 
guson Act Congress exercised its power to 
regulate interstate commerce, and even if 
the Indiana premium tax statute were other- 
wise bad, Congress has given it effect. 


The following cases discuss the McCarran- 
Ferguson Act and support our conclusion 
with reference to same: Prudential Ins. Co. 
v. Forbes, #25224 in Circuit Ct. of Ingham 
Co., Mich., decided Aug. 21, 1945; Pruden- 
tial Ins. Co. v. Murphy, Sup. Ct. of South 
Carolina, decided Sept. 13, 1945; Insurance 
Tax Cases, 160 Kas. 300, decided Sept. 15, 
1945; Mendola v. Dineen, New York Sup. 
Ct., decided July 19, 1945. 


The judgment is reversed with instructions 
to sustain the motion for a new trial and to 
enter judgment for the defendant upon the 
stipulated facts. 

Attorneys for Appellant: James A. Emmert, 
Attorney General; Cleon H. Foust, First Dep- 


uty Attorney General; Winslow Van Horne, 
Deputy Attorney General, Indianapolis, Indiana. 
Attorneys for Appellee: Joseph J. Daniels, 
William G. Davis, Paul N. Rowe, Indianapolis, 
Indiana. 
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If you want to cash a bouncy check, or conduct other dubious transactions with 
your local banker, wear a Homburg! The last operation of Alexander D. L. Thiel, 
master forger, was to cash a forged check for $4,100. The bank teller, reminiscing 
ruefully, in the office of the insurance company, said that Theil “looked like a very 
good risk. He wore a Homburg, pince-nez with ribbons, an expensive overcoat, 
and had his mustache waxed and pointed.” 


Charming the Irate Insured 


Many thousands of life insurance workers are now enjoying music while they 
work, with nine company head offices now using “canned” music during office 
hours for their staffs, according to the Institute of Life Insurance. Here is the 
experience of one insurer, as reported in Best’s Insurance News, that proved that 
music still hath charms to sooth the savage breast. “One day a publisher who 
had many years ago been rated up for heart ailment came into the office pretty 
hostile because of the fact he had paid an extra premium, plus a regular premium 
until he had gotten to the point where he had paid in an amount equal to the face 
of the policy. A discussion with him, bringing out the fact that he was fortunate 
in having been one out of the average and had lived, was to no avail. Without 
particularly noticing it myself, the music was playing softly ‘Londonderry Air.’ 
This newspaper publisher suddenly heard it, stopped talking and listened for 
awhile and then said—‘Where is the music coming from?’ It was very soft and 
seemed to be coming from everywhere. I explained the system to him and after 
the number was over I suggested we get back to his policy. His answer was that 
that was his favorite number and to just forget the insurance policy—he said, ‘I 
understand.’ ” 
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POWER OF THE INSURANCE 
COMMISSIONER OVER 
POLICY STANDARDS 


It has been held to be an unauthorized 
delegation of legislative authority to dele- 
gate the function of prescribing the form 
of fire insurance contracts to the insurance 
commissioner. The contrary has also been 
held in other states. A number of states, 
Texas and Illinois among them, have re- 
cently enacted statutes providing for the 
Commissioner of Insurance or the Director 
of Insurance to approve and adopt a standard 
form of policy. Mr. R. W. Mayo of the 
Dallas Texas Bar recently addressed the 
Dallas Bar Association on “The Passing of 
the Old Standard Policy and the Entrance 
of the New.” He strongly criticized the new 
Texas statute. 


The Commissioner's Power 


Calling the term “Texas Standard Policy” 
a misnomer, Mr. Mayo said, “the idea of a 
standard is one of a basic principle from 
which there can be no departure. If it is 
‘standard’ it must be statutory. The policy 
is merely an adaptation of the old form of 
New York Standard policy, which was en- 
acted into law by the New York Legislature 
in 1888, but which was never adopted in 
Texas. That old policy has been used as 
a basis under the regulatory statute of Texas 
by the Insurance Commissioners to promul- 
gate a form which for all practical purposes 
operates as a Standard Policy under the law 
which provides that the ‘Board of Insurance 
Commissioners shall make, promulgate and 
establish uniform policies of insurance and 
shall prescribe all forms to be used by the 
fire insurance companies doing business in 
this state’. The fact that the Board of 
Insurance Commissioners can at any time 
under the power assumed, through the at- 
tempted legislative delegation of such power, 
change the policy even to the extent of 
wiping it out and writing a new one, is a 


Insurance 
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direct challenge to the use of the word 
‘Standard’. It has long been held uncon- 
stitutional for the legislature to provide for 
a ‘standard policy’ without fixing its terms, 
thereby leaving them to be prescribed by 
the Insurance Commissioners. The issue is 
squarely one of the right of the legislature 
to delegate its law-making power and no 
argument is necessary to support the propo- 
sition that such power cannot be delegated. 
Always the sole question rests upon the fact 
issue as to whether or not any given order 
made by the Board of Insurance Commis- 
sioners is based upon a procedure involving 
merely the way by which some economic or 
political question, collateral and necessary 
in carrying out the law, shall be determined.” 


Constitutionality 


Pointing out that the Texas fire policy has 
never been attacked in the highest court by 
a Texas company on constitutional grounds, 
Mr. Mayo said that when the policy has 
been attacked by non-Texas companies, the 
Courts have upheld the policy on the ground 
that such companies have agreed to abide 
by the regulations prescribed as a condition 
precedent to their right to enter Texas. It 
seems to have been generally held, until 
the Federal Court spoke more recently, that 
a state may prescribe any regulations that 
it sees fit and the legislatures in nearly all 
of the States have given to the Commis- 
sioners of Insurance a wide discretion in 
determining the conditions under which out- 
side companies may be permitted to do busi- 
ness. “All of that will be changed in due 
time” said Mr. Mayo. 


Referring to a fire insurance policy as “the 
most important contract in the world” Mr. 
Mayo asked, “is it not strange that it should 
be based upon so infirm a foundation as to 
be subject to change upon the slightest pre- 
text and to have not even constitutional 
authority for its existence? Then again, is 
it not strange that it may be basically modi- 
fied or altered or even wiped out by an 
administrative officer?” 
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The Principle of Indemnity 


The old New York Standard Policy orig- 
inally contained 2441 words and was subse- 
quently shortened to 2063 words, said Mr. 
Mayo, in speaking of the old Texas form 
which used 2333 words as compared with 
1175 words in the present official Texas 
policy. “That shows a definite trend toward 
simplification in printed matter, but it speaks 
a different language and implies a different 
object from that of indemnity” said Mr. 
Mayo. “It does attempt to preserve in part 
the principle of indemnity by making provi- 
sion for the actual interest of the beneficiary. 
This is partially destroyed by the operation 
of the valued policy law on buildings and 
partly also on personal property by judicial 
construction which modifies the rules of 
evidence. This you may easily discover by 
glancing through the cases that have dealt 
with the iron safe clause and with the for- 
feiture classes. The trend is to dispense 
with everything in the policy that prevents 
the assured from recovering thereon. Now 
that would be good law and good public 
policy if our contract could tell us without 
injury to others exactly what was bought 
and paid for, but fire insurance deals with 
facts and values that do not exist at the 
time of issuance of the policy and must be 
proved by the only person who knows after 
the loss happens—and he an interested party.” 
Deploring the expunging from the Texas 
fire policy contract of what he terms “all 
the protective provisions” Mr. Mayo cited 
the theory of the Latins as distinguished 
from that of our country. Saying that his 
soldier son in Luxemburg who wrote home 
was surprised that the fire insurance rates 
in that country were about one-fifth those 
charged in this country for like hazards 
Mr. Mayo said, “probably he did not look 
into the prime cause of this difference but 
if he had done so, he would have discovered 
that under the law in Luxemburg if a fire 
occurs on one’s premises he is charged with 
arson and must prove himself innocent. He 
must also extricate himself from liability 
to his neighbors. We in our country not 
only assume innocence, but must allege and 
prove guilt, and in many instances the guilty 
one is aided by our laws. So when all 
protective provisions are eliminated, the 
innocent business man must pay the losses 
of the guilty. Juvenal gave us an expression 
for this in the law—‘Dat veniam corvis, 
vexat censura columbas’—Acquit the vul- 
tures and condemn the doves. Hence the 
need of our regulators to get a firmer hold 
upon the relation between the government 
and the cooperative interests of the several 
partners in the fire losses of the country.” 


Power to Prescribe Forms 


Explaining that the rate-making power of 
the Texas Board of Insurance Commis- 
sioners is based upon public notice of a 
public hearing and that along with the 
power to regulate rates goes the corollary 
power to prescribe forms to be used in con- 
nection with the fire policy, Mr. Mayo de- 
scribed that power as not being inherent 
but coming from the administrative nature 
of the Commissioners’ duty to prescribe 
rules by which the laws expressed in the 
statute may be carried out. “It is true that 
for want of a clear understanding of the 
limitation of their powers, the Commis- 
sioners have from time to time undertaken 
to deal with questions neither within the 
scope of their authority nor intended to be 
delegated to them” continued Mr. Mayo. 
“To point out the distinction between the 
two classes of forms we may take as an 
illustration two prescribed clauses, one of 
which comes clearly within the regulatory 
provisions of the law, while the other is 
without authority and beyond the pale of 
the jurisdiction of the Insurance Board. We 
refer first to such a provision as ‘the co-in- 
surance clause.’ The object of this clause 
is to prescribe a uniform method of arriving 
at a proper allowance or charge by the 
companies writing the class of business 
which is subject to a change of rate accord- 
ing to the amount of insurance carried. If 
every assured complies with the given con- 
ditions respecting the amount of insurance 
carried, the co-insurance clause regulates 
the amount of,premium charged for the risk. 
If the form used by the various companies 
were not prescribed by the Insurance Board, 
the effect of the kind of co-insurance clause 
used would determine whether or not one 
company would get a higher rate for the same 
classification than some other company. For 
the second illustration, the Insurance Board 
some time ago issued an order to the effect 
that a local agent should not be allowed 
to write insurance policies and receive there- 
for notes in payment of the premium which 
notes carried a rate of interest less than the 
legal rate for all obligations in Texas. This 
kind of order, though intended to regulate 
the rate of premium, strikes out far beyond 
the rate-making power and enters the field 
of contracts generally. It has as much 
authority as the prescribed administrative 
prescribed policy and no more. Neither is 
within the purview of the law, but the 
attempt to prescribe rules governing the 
payment of debts made by the assured, in 
addition to being expressly exempted from 
regulation, is contrary to the elemental right 
to make a lawful contract where the rights 
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of no third party are involved. Al such 
clauses as have no relation to the rate and 
which do not affect the public interest and 
which are otherwise lawful as between the 
contracting parties, ought to be eliminated 
from the contract and the Insurance Board 
should refuse to assume jurisdiction over 
such clauses. By continuing to prescribe 
such clauses, the authority of the Board is 
weakened, a heavy burden is placed on the 
Insurance Department, and a large, unneces- 
sary expense upon the public treasury. Such 
clauses as the Record-Warranty Clause, 
Agents Commission Clause, Distribution 
Clauses, which have nothing to do with the 
rate but merely fix the method of proof or 
the locations of property covered, all clauses 
that destroy freedom between the assured 
and the company in matters not directly 
affecting the public interest belong to a 
class of sumptuary regulations that have no 
place in the scheme of public protection. 
Where the Insurance Commission under- 
takes this character of regulation the officers 
and agents of the insurance companies never 
feel at liberty to make even the most con- 
venient and legitimate contract of insurance 
without a trip to the seat of government 
to confer with the Insurance Board. 


Conclusion 


“Let us have short standard forms by all 
means with a wide discretion permitted with 
respect to special agreements that do not 
affect anybody but the contracting parties 
that involve no inimical public policy nor 
conflict of apportionments. Those of us 
who have spent many nights and days dur- 
ing the past quarter of a century ‘in sweat 
and blood and tears’ trying to get a judicial 
construction of the various standard clauses 
of the old policy will miss the charm of 
lingering at the shrine of our hard labor, 
but we shall have still the satisfaction of 
knowing that the law of compensation will 
throw out some new and subtle trails for 
our roving through the green forests of 
another day.” 


“HE DIED AT TARAWA” 


This is the way we heard it. A personal 
injury case was being tried in the circuit 
court. The attorney for the plaintiff was 
examining the jurors on voir dire, itching 
to convey to them that the defendant was 
insured, and that his counsel had been re- 
tained by the insurance company. Thwarted 
in his attempt to file an affidavit for the 
purpose of asking a direct question about 
insurance, he thought he might get the idea 
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across to the jury by suggestion. If he 
could let the jury know that the defendant, 
apparently an individual of modest income, 
was represented by one of the large firms 
in the city, the jury would perhaps ask 
itself if the defendant would be represented 
by such a high-powered law firm if he were 
not insured. To do this, plaintiff’s counsel 
took from his file the letterhead of the law 
firm representing the defendant, and started 
to read from it, one by one, the name of 
the various partners and associates of the 
firm. He started at the top with the senior 
partners, and after reading each name would 
ask the jury: “Are any of you acquainted 
with Mr. Jones?” He had gone through 
names of all of the senior partners, and 
though the jury were getting bored with 
the whole thing, the idea was beginning to 
insinuate itself that the defendant, to be 
represented as he was by all of these lawyers 
must be insured. Counsel for the plaintiff 
came now to the names of the junior part- 
ners: “Mr. John J. Smith. Does any mem- 
ber of the jury know Mr. Smith?” There 
was a silence for a moment, then counsel 
for the defendant stood up and addressed 
the court: “If the Court please, Mr. Smith 
is no longer practicing. He died at Tarawa.” 
After a long embarrassed silence the exami- 
nation of the jury was continued. But the 
plaintiff’s attorney was not even surprised 
at the verdict for the defendant. 


“YOU TOO CAN BE A LAWYER!” _ 


Mr. Alexander B. Andrews, an attorney at 
law, in Raleigh, N. C., sends us a pamphlet 
written by him on the subject of “Corres- 
pondence Schools of Law” with a covering 
letter that says: “The idea of instruction in 
the learned profession of the law by corres- 
pondence method—absent treatment—en- 
tirely freed from any personal contact or 
association with the law instructor, is so 
contrary to the thought of the profession 
that the idea is almost laughable. The laugh 
is on the other side when one reads such 
items in the newspapers as was clipped 
from the Greensboro, N. C., Daily News .. . 
giving a local item in regard to a federal 
prisoner incarcerated in the Guilford County 
Jail awaiting trial on a charge of being 
engaged in stealing automobiles, which item 
is as follows: 


‘Prisoner Plans To Study Law While In- 
carcerated.—Irvin A. Jones, who is in the 
county jail awaiting trial in District Court 
for violation of the Federal vehicle theft 
act, has negotiated with a correspondence 
law school with the idea that his hours in 
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prison, if they are long enough, will be 
spent in reading Blackstone and other legal 
writers. This fact became known Monday 
when mail was received from a school in 
Chicago for the prisoner’.” 


NEW “CYCLOPEDIA OF 
INSURANCE” READY 


The Fifty-fifth Annual Edition of the 
Cyclopedia of Insurance in the United States, 
(1945-1946), has just come off the press. 
This handy one-volume omnibus of infor- 
mation about the business of insurance in 
America is edited by G. Reid MacKay. It 
is divided into seven sections. Section 1, 
on fire and marine insurance companies, 
organizations, and associations, contains 
essential information as to the formation, 
capitalization, membership and history of the 
organizations treated. Section 2 does the 
same thing for life insurance companies 
and organizations; and Section 3, for casu- 
alty, surety and miscellaneous insurance 
companies and organizations. 

Section 4, the “Legal Decisions” section 
edited by C. S. Rosensweig, contains the 
text of a selection of important court deci- 
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sions bearing on State regulation of the 
insurance business. The decisions are Paul 
v. Virginia, New York Life Insurance Co. v. 
Deer Lodge County, German Alliance Insur- 
ance Co. v. Lewis, O’German & Young, Inc., 
v. Hartford Fire Insurance Co., Osborn v. 
Oslin, Hoopeston Canning Co. v. Cullen, Polish 
National Alliance of the United States of 
America v. National Labor Relations Board, 
U. S. South Eastern Underwriters Association, 
Lincoln National Life v. Read, Ware v. Trav- 
elers, Mendola v. Dineen, Prudential Insurance 
Co. v. State of Indiana, Prudential v. Forbes, 
This section also contains the text of Public 
Law 15 (S. 140). 


Section 5, the “Definitions” section, contains 
definitions of insurance terms and forms of 
insurance cover and miscellaneous informa- 
tion. Section 6, contains biographical sketches 
of prominent insurance men. Section 7, 
indexes the biographical sketches which 
have appeared in earlier volumes of the 
Cyclopedia. 


This handy compendium contains 1012 pages 
and is handsomely bound in blue cloth. It 
is published by The Index Publishing Com- 
pany, 123 William Street, New York, N. Y. 
The price is $4.75. 
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VITAL STATISTICS 
Life Ownership Up 35% 


Increasing by $40,000,000,000 ownership of life insurance in the nation has risen 35 
per cent since the outbreak of World War II to an all-time record of $154,600,000,000, 
according to the Institute of Life Insurance. There are now 71,000,000 policy- 
holders in the country, which means an average of two to every family. The family 
average for the nation is $4,500, with the new peak representing an increase of 
$1,000 of life insurance protection per family during the war years. 


Birth Rate 25,000 Lower 


There were approximately 25,000 fewer births in the first ten months of the year 
than in the same period of 1944, according to a recent report of the Department of 
Commerce. 


Battle Death Loss 


With battle losses estimated at 325,000 the war’s combat toll was six times that 
of the first war, according to Metropolitan Life. From 255,000 to 260,000 of the 
war losses, or about four-fifths, were suffered by the Army. Of the Navy’s 65,000 
to 70,000 total, about 23,000 were Marines and 900 Coast Guard men. 


Atomic Bombing Score 


Official Government casualty estimates of the two atomic bombings of Japan: 
70,000 to 120,000 dead or missing, and 75,000 to 200,000 injured at Hiroshima; 
40,000 to 45,000 dead or missing and 40,000 injured at Nagasaki. 
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ADOPTED CHILD MAY SUE FOR 
DEATH OF NATURAL PARENT 


(TEXAS) 


® Wrongful death action 
Natural child’s right to sue 
Public policy 


The child’s natural father was killed in 
Texas by collision with a motor bus. But 
before that time the father and mother had 
been divorced, the mother had remarried 
and her second husband had adopted the 
child. The mother and child resided in Cali- 
fornia. On behalf of the child, the mother 
brought suit against the bus company for 
the wrongful death of the child’s natural 
father. The defendant filed a motion to dis- 
miss, and for summary judgment as to the 
child’s claim, on the ground that the rela- 
tionship existing before the adoption be- 
tween her and the deceased having ceased, 


she is not a person entitled to the statutory 
right to sue for the death of her natural 
father. 


In overruling the motion to dismiss the 
Court said: “The adoption statutes of both 
Texas and California provide that all legal 
relationship and all rights and duties be- 
tween such child and its natural parents 
shall cease and determine, but the Texas 
statute authorizes the adopted child to in- 
herit from the natural parent. The cause of 
action occurred in Texas. The suit is 
brought in a Texas forum. The change of 
responsibility for the child’s maintenance, 
education and rearing, does not deprive her 
of her rights under the easily understood 
Texas statute. Notwithstanding the change 
of relationship; notwithstanding the facts 
that may have appealed to the adopting par- 
ent for such a course, or to the recreant 
natural parent for permitting such occur- 
rence, the child still has a right of action for 
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the death of her natural parent. No public 
policy would interfere with that construc- 
tion, and no judicial determination can 
change the meaning of a statute which does 
not need construing. The motion to dismiss 
the child’s claim is overruled.”—Barnard v. 
Dallas Railway & Terminal Company. United 
States District Court, Northern District of 
Texas, Dallas Division. December 3, 1945. 
24 CCH AvuTomosILe CAses 80. 


Elgar Robertson, Dallas, Tex., for plaintiff. 


Burford, Ryburn, Hincks & Ford, Dallas, Tex., 
for defendant. 


ASSESSMENT OF RECIPROCAL 
INSURANCE SUBSCRIBERS 


(PENNSYLVANIA) 


e Failure to sign power of attorney 
Ostensible agency 
Contingent liability 


In Pennsylvania, the Insurance Code pro- 
vides that a subscriber to a reciprocal or 
inter-insurance exchange “shall, through 
[his] attorney, file with the Insurance Com- 
missioner. * * * A copy of the form of 
power of attorney, or other authority of 
such attorney, under which such insurance 
is to be effected or exchanged, and which 
shall provide that the liability of the sub- 
scribers, exchanging contracts of indemnity, 
shall make provision for the contingent lia- 
bility, equal to not less than one additional 
annual premium or deposit charged.” It was 
the “contingent liability” of a subscriber to 
the Keystone Indemnity Exchange that de- 
fendant sought to avoid. Defendant, an al- 
leged subscriber to the Keystone Indemnity 
Exchange, resisted the Insurance Commis- 
sioner’s suit for the recovery of an assess- 
ment imposed upon subscribers to the 
Exchange by order of the Court of Common 
Pleas of Dauphin County. He based his 
defense on the allegation that he never 
signed or filed a power of attorney authoriz- 
ing an attorney-in-fact to bind him to an 
exchange of contracts of indemnity among 
subscribers to the Exchange. Plaintiff en- 
tered a rule for judgment for want of a 
sufficient affidavit of defense which the court 
made absolute and defendant took an appeal. 
The question involved was whether defend- 
ant by his conduct over a long period of 
years did not confirm the Keystone Indem- 
nity Company (the common attorney of the 


Exchange and its subscribers) as his attor- 
ney-in-fact for the exchange of contracts of 
indemnity and estop himself from asserting 
to the contrary, thereby rendering imma- 
terial his allegation that he had not signed 
a power of attorney. 


The judgment was affirmed. At various 
times between 1929 and 1933 the Keystone 
Indemnity Exchange issued to defendant 
fourteen separate policies of insurance which 
the defendant received and accepted and 
paid the premiums thereon. The policies 
made a number of references to the “Attor- 
ney-in-Fact,” as such or as the “Company,” 
and placed upon it important duties requir- 
ing it to act in the assured’s behalf or in 
his stead in respect of exchanged reciprocal 
policies. By those policies, the other sub- 
scribers to the Exchange, acting by the same 
attorney-in-fact, obligated themselves to in- 
demnify the defendant against loss from cer- 
tain specified hazards. Yet, the defendant 
would have himself excluded from the group 
of insuring subscribers notwithstanding that 
in reciprocal insurance a subscriber is at 
once an insured and an insurer. In short, 
the defendant would enjoy the benefits of 
the policies issued to him by the Exchange, 
but be relieved from their burdens on the 
ground that he had not formally authorized 
the attorney-in-fact to act for him. One’s 
acceptance of the benefits of the acts of an 
ostensible agent confirms the authority of 
the agent and estops the principal from de- 
nying liability for attendant obligations. That 
defendant in this case was fully cognizant 
of the actions of the attorney-in-fact clearly 
appeared. The policies themselves plainly 
imported that the attorney-in-fact was au- 
thorized to act for defendant in common 
with all other subscribers in respect of a 
reciprocal exchange of contracts of indem- 
nity. Defendant was presumed to know the 
contents and purport of his policies. His 
knowledge of the material facts was direct 
and did not rest upon imputation. The per- 
tinency of the rule as to implied confirma- 
tion of an agent’s authority and the estoppel 
of the principal to deny it was all the more 
indicated in this case where the intended 
undertaking could be carried out efficiently 
only by a common attorney-in-fact acting 
for all subscribers and the Exchange. Such 
a representative served as a “clearing house” 
for the desired exchange of contracts which 
the individual subscribers, acting alone, 
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could not possibly effect. The statute con- 
templated the use of such an agent or attor- 
ney-in-fact. Moreover, the relationship which 
defendant entered into (at least impliedly) 
with the attorney-in-fact named in his poli- 
cies was a status which the law obliged him 
to assume. By failing to comply formally 
with the law’s requirement in such regard, 
the defendant did not thereby escape the 
liability which the law imposed upon him as 
the recipient of contracts by reciprocal ex- 
change. — Neel, Insurance Commissioner, 
etc. v. Crittenden, Appellant. Pennsylvania 
Supreme Court, Western District. Filed 
November 26, 1945. 24 CCH AvtTOMosILe 
CAsEs 51. 

Henry O. Evans, Oliver Evans, 726 Oliver Bldg., 


Reed, Smith, Shaw & McClay, 747 Union Trust 
Bldg., Pittsburgh, Pa., for Appellant. 


Josef Jaffe, 1211 Chestnut St., Paul J. Connelly, 
1612 Pennsylvania Bldg., Philadelphia, Pa., 
Robert W. Semenow, Berger Bidg., Pittsburgh, 
Pa., for Appellee. 


BELLBOY WRECKING HOTEL 
GUEST’S CAR 


(UTAH) 
e Keys given to bellboy 
When did car come into hotel’s 
charge? 
Insurer’s subrogation action 


Mrs. Armes, with a party of three other 
women, had driven the insured car to the 
Temple Square Hotel and parked the car in 
the loading platform in front of the hotel, 
whereup Miss Owen, one of the women in 
the party entered the hotel to inquire if res- 
ervations for which the party had wired had 


been made. Upon being given an affirma- 
tive reply, she registered the entire party 
and asked if the hotel had a garage in which 
the car could be stored. She was told by 
the room clerk that the hotel had facilities 
for storing the car and that it would be 
taken care of and the claim check placed in 
the key box. The room clerk then called a 
bellboy to go to the car and assist the party 
in bringing in their bags. After the bags 
were brought in, the bellboy inquired of 
Mrs. Armes if she had the keys to the car 
with her. She replied that she had left them 
in the car. The next morning the ladies 
went sightseeing and shopping and did not 
return to the hotel until about 4:00 P. M. at 
which time the room clerk was asked for the 


claim check for the car. The clerk looked 
in their box for it but upon not finding it 
there said: “There has been one lying 
around here all morning. It has probably 
been thrown away by now.” She also in- 
formed them that when they were ready for 
it, the hotel would call the garage for the 
car. Upon returning to her room, Mrs. 
Armes was informed by the police that her 
car had been wrecked. It subsequently de- 
veloped that the bellboy had taken and 
wrecked the car. The Merchants Fire As- 
surance Corporation, as insurer, paid the 
value of the car and brought this subroga- 
tion action against Zion’s Securities Corpo- 
ration, as the owner of the Temple Square 
Hotel, to recover the amount it had been 
compelled to pay. 


“The question which confronts this court is 
whether the hotel by its acts and represen- 
tation took the automobile into its care and 
under its charge so that it could be consid- 
ered ‘infra hospitium.’ The goods of a guest 
to be ‘infra hospitium’ and render the inn- 
keeper liable for its loss need not always be 
within the walls of the inn. * * * It is suffi- 
cient if the goods are placed where the hotel 
by its acts has directed the goods to be 
placed. The court found that the automobile 
was parked in ‘the loading platform’ in front 
of the hotel and that the clerk had instructed 
the guest to leave it there and the hotel 
would take care of it. This, in our opinion, 
was tantamount to the innkeeper placing 
the car there.” Although it was argued that 
the car was never in the charge of the hotel 
because the keys were not delivered to the 
room clerk by the guest, the court was of 
the opinion that, under the facts and circum- 
stances disclosed by the evidence in this case, 
the trier of the facts could reasonably find, 
as it did, that the car was placed in the care 
of and under the charge of the hotel. The 
effect of Mrs. Armes, under the circum- 
stances here, telling the bellboy where the 
keys were, was the same as it would have 
been had she handed the keys to the clerk 
or the employee of the hotel who was au- 
thorized to take care of the car. “We there- 
fore hold that when the keys to the car came 
into the possession of the bellboy, the car 
was in the care and under the charge of the 
hotel, and it became liable for its loss or 
damage while it was thus in its custody. 
Since the car was ‘infra hospitium’ no bail- 
ment need have been proved.” The judg- 
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ment for the insurer was affirmed.—Mer- 
chants Fire Assurance Corporation of New 
York v. Zion’s Securities Corporation, Ap- 
pellant. Utah Supreme Court. November 
21, 1945. 24 CCH AvutTomosILe CAsEs 92. 
Gustin & Richards, Judge Bldg., Salt Lake City, 
Utah, for Plaintiff, Respondent. 


Judd,. Ray, Quinney & Nebeker, Kearns Bidg., 
Salt Lake City, Utah, for Defendant, Appellant. 


COUNTY'S LIABILITY FOR 
DEFECTIVE BRIDGE 


(GEORGIA) 


@ Removal of bridge 
Failure to post warning signs 
County’s statutory liability 


When is a bridge not a bridge? When the 
old one has been torn down, and the new 
one has not yet been completed. A Georgia 
statute makes the county “primarily liable 
for all injuries caused by reason of any de- 
fective bridges, whether erected by con- 
tractors or county authorities.” The old 
wooden bridge fording the creek had been 
torn down, and the construction company 
was in the process of constructing the new 
one, when the plaintiffs, minors all, came 
riding over the hill approach to the bridge. 
They say that they drove their automobile 
at not more than thirty miles per hour; and 
they saw at once that the bridge ordinarily 
spanning Ford’s creek was out. Although 
the automobile was equipped with good 
brakes which were immediately applied, the 
plaintiffs could not stop the car and its mo- 
mentum carried it into the culvert or con- 
crete construction which was built over the 
said stream as a bridge. The automobile 
was completely wrecked and the plaintiffs 
injured; for which they seek to recover dam- 
ages, claiming that the defendant county 
should have barricaded the road approach- 
ing the bridge site, and should have placed 
warning signs on the approach. In revers- 
ing a judgment overruling a demurrer the 
court said: “The petition alleges that the 
old bridge had been completely removed 
and the construction of the new bridge had 
barely been begun. There is no liability so 
far as defectiveness in the old bridge is con- 
cerned because there was no old bridge in 
existence. There is no liability so far as de- 
fectiveness of the new bridge is concerned 
because the new bridge had not come into 


existence. One concrete support is no more 
a bridge than a foundation is a house. The 
statute contemplated only completed struc- 
tures so far as liability for defective condi- 
tions are concerned. There is no statutory 
liability for the county’s failure to erect 
guards, rails or warning signs.”—Johnson 
County et al. v. Hicks, etc. Georgia Court 
of Appeals. November 21, 1945. 24 CCH 
AUTOMOBILE CasEs 55. 

W. C. Brinson, Wrightsville, Ga., Will Ed. 
Smith, Eastman, Ga., for plaintiffs. 


Rowland & Rowland, W. T. Hicks, Wrightsville, 
Ga., for defendants. 


HOW SHOULD A MOTORIST 
APPROACH A COW? 


(IOWA) 


e Car approaches cow from rear 
Duty of motorist to signal approach 
What is a pedestrian? 


Leading his cow along the right hand side 
of the highway, the plaintiff was surprised 
when the defendant approached from the 
rear in an automobile which he was driving 
quietly, and passed the plaintiff and the cow 
without giving any audible signal of ap- 
proach. Neither plaintiff nor cow had any 
knowledge that the defendant was so ap- 
proaching, and defendant’s sudden passing 
startled the plaintiff's cow causing her to 
lunge forward suddenly, striking the plain- 
tiff and knocking him down, breaking his 
left hip. Defendant was sued for failing to 
sound his horn a reasonable distance before 
passing plaintiff and his cow. In the last 
of three trials the jury rendered a verdict 
for the plaintiff, and the defendant appealed. 
Judgment for the plaintiff was affirmed. 


“In both appeals the defendant argued vig- 
orously, on the issue of his negligence, that 
the plaintiff and the cow were proceeding 
so peacefully and quietly he thought it was 
unnecessary to take the precaution of warn- 
ing them by sounding his horn in his ap- 
proach to them, and that it was the better 
and safer plan to approach them very quietly 
and attempt to slip by without being dis- 
covered while passing. There was testimony 
in the last two trials by defendant and his 
wife who qualified as experts on cows with 
respect to their shyness, wariness, and the 
impossibility of successfully stocking them 
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from the rear. On the last trial there was 
some additional testimony indicating that 
the defendant and his wife had knowledge 
of the probable danger that the course they 
were about to pursue would suddenly alarm 
the cow by their admitted stealthy approach. 
She testified: ‘Cows are unpredictable and 
easily startled. Ordinarily a sudden noise or 
something of that nature will startle a cow, 
The jury must have found and were war- 
ranted in so finding that the sounding of the 
horn at a sufficient distance to warn them 
and yet not startle the cow would have been 
what an ordinarily careful and prudent per- 
son would have done, instead of approach- 
ing them, as they say they did, so that the 
cow was not warned of their approach until 
startled by the unheralded close proximity 
of the automobile. The very thing happened 
which their admitted knowledge and experi- 
ence told them would most certainly hap- 
pen.” There was no error in the court’s re- 
fusal to charge on the section of the statute 
requiring pedestrians to walk on the left 
side of the highway, since plaintiff while 
leading a cow was not a pedestrian within 
the meaning of the section. Other conten- 
tions were resolved in favor of plaintiff. 
Judgment for plaintiff was affirmed.—Law- 
son v. Fordyce, appellant. Iowa Supreme 
Court. Filed December 11, 1945. 24 CCH 
AUTOMOBILE CAsEs 133. 

McNett, Kuhns & McNett, Ottumwa, Iowa, for 
appellant. 

Ralph H. Munro, Fairfield, Iowa, for appellee. 


NOTICE TO INSURER 


(NEW YORK) 


e “As soon as practicable” 
Fifty-six days’ delay 
Motion for summary judgment 


A policy of liability insurance insuring the 
liability of defendant Klein provided that 
upon the happening of an accident written 
notice should be given by or on behalf of 
the insured to the plaintiff insurance com- 
pany or any of its authorized agents “as 
soon as practicable.” On November 29, 1943, 
Lazzara was injured by reason of the al- 
leged careless operation of Klein’s automo- 
bile. Notice of the accident was not given 
by Klein to plaintiff until January 24, 1944 
because Klein “did not believe that the acci- 
dent caused any injury to Lazzara.” This 
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fifty-six days’ delay, the court concluded, 
was sufficient to avoid the policy. There 
might be circumstances where a delay of 
fifty-six days would not avoid a policy but 
this was not such a case. Under New York 
law which governs the consideration of this 
case a notice required to be made “as soon 
as practicable” is to the same effect as a 
notice required “within a reasonable time 
under all the circumstances.” “Immediate 
notice” is to the same effect as “as soon as 
practicable.” The insurance company’s mo- 
tion for summary judgment was granted.— 
American Lumbermen’s Mutual Casualty 
Company of Illinois v. Klein et al., Defend- 
ants. United States District Court, Eastern 
District of New York. November 16, 1945. 
24 CCH Automosite Cases 53. 

Evans, Rees & Orr, Alexander Orr, Jr., for 
Plaintiff. 


Jacob J. Kramer, Jay O. Kramer, for Defend- 
ant Klein. 


Austin G. Cocuzza, for Defendant Lazzara. 


PARENT'S DUTY TO PROTECT 
MINOR CHILDREN 


(CALIFORNIA) 


e@ Child struck by truck 
Parent’s contributing negligence 
Wrongful death action 


“The conduct of small children is unpre- 
dictable, and their propensity to wander 
from their premises and into the streets is a 
matter of common knowledge. . . . Parents 
are therefore chargeable with the duty of 
exercising ordinary care in the protection of 
their minor children. . . .Where the failure 
of the parents to exercise such care proxi- 
mately causes or contributes to the injury 
or death of their child the action of the 
parents for damages is thus defeated,”—says 
the California District Court of Appeal, in 
upholding a finding of the trial court that 
the parent plaintiffs were guilty of contribu- 
tory negligence. A few minutes after noon, 
the defendant, a truck operator, was driving 
on a six lane highway, when the three and 
one-half year old son of the plaintiffs ran 
in front of the defendant’s truck, was struck 
and killed. The child’s home was about one 
and one-half blocks from the scene of the 
accident. He had left the house to go into 


the uninclosed back yard. His mother, one 
of the plaintiffs, was unaware of his inten- 
tions, but made no attempt to ascertain 
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them. The child had to cross a railroad 
track and two streets to get to the scene of 
the accident. He had been gone about ten 
minutes when his mother was informed of 
his death. “The mother testified that prior 
to the time of the accident she and her 
three children . . . were in their home. The 
father was uptown. The mother further tes- 
tified that she and Louis [the deceased child] 
had been playing in the bedroom. After 
their play Louis made his exit into the un- 
inclosed back yard. She was unaware of the 
child’s intentions and made no effort to as- 
certain the same; nor did she keep track of 
him or know of his whereabouts. It was 
necessary for Louis to cross the Southern 
Pacific tracks and Meta and Oak Streets to 
get to the scene of the accident. He had 
been gone from the house about ten minutes 
when his mother was informed of the acci- 
dent.” Said the District Court of Appeal: 
“Whether or not the mother was guilty of 
negligence which proximately caused the 
death of Louis was a question of fact for 
the trial court... . Although the father was 
not at home on the fateful morning he is 
nevertheless chargeable with any negligence 
in this respect on the part of the mother. 
.. . Guided by these principles it must be 
held that there is substantial evidentiary 
support for the trial court’s finding that the 
plaintiffs were negligent and that their neg- 
ligence proximately caused the accident. 
Consequently the plaintiffs cannot recover.” 
Judgment for the defendants was affirmed.— 
Agdeppa et al., appellants v. Glougie et al. 
California District Court of Appeal, Second 
District, Division Two. October 31, 1945. 
24 CCH. Automosite Cases 108. 


William T. Selby, for appellants. 


Kermit J. Morgan, Don R, Holt, for respond- 
ents. 


POLICE CONVOY OF ARMY TRUCKS 
AS “RESPONSE TO AN 
EMERGENCY CALL” 





(CALIFORNIA) 


@ Motorcycle patrolman killed 
Right of way 


Question: When does traffic on a_ street 
showing a red traffic control light have the 
right of way over traffic on the intersecting 
street, which has a green light in its favor? 
Answer: When the vehicle with the red light 


against it is an “authorized emergency ve- 
hicle”, such as a police motorcycle, “being 
driven in response to an emergency call.” 
Plaintiff was suing for the wrongful death 
of her husband, a motorcycle policeman, 
who was killed in a collision with the de- 
fendant’s truck, while the decedent, under 
orders from his superior, was convoying a 
group of army trucks to camp. Was the 
plaintiff's motorcycle an “authorized emer- 
gency vehicle” being operated “in response 
to an emergency call”? 

The trial court instructed the jury, “that on 
May 27, 1941, the President of the United 
States proclaimed that an unlimited national 
emergency existed in the United States and 
that on the date of the accident here in ques- 
tion said unlimited national emergency con- 
tinued to exist. This fact, of which the court 
takes judicial notice, is now in evidence to 
be considered by you in arriving at your 
verdict.” Said the reviewing court in af- 
firming judgment for the plaintiff: “At the 
time here in question, it was a matter of 
common knowledge that this country was 
engaged in a world conflict; that the coastal 
territory of California had been declared a 
theatre of operation and an army training 
center; that the army was engaged in train- 
ing thousands of soldiers in this district and 
that Camp Haan was a training camp; that 
the army possessed thousands of trucks, 
which it used on the public highways to 
transport soldiers and equipment from point 
to point; that when the army moved large 
convoys of trucks loaded with personnel and 
equipment over the highway system of the 
state, speed and safety were necessary to 
insure their expeditious arrival at a partic- 
ular destination; that an army convoy of 
trucks could not travel with speed and safety 
to itself or to the public without a police 
escort; that on January 7th darkness de- 
scends much earlier than later in the year. 
and that Camp Haan was located some 60 
miles from Adams Airport. With these facts 
in mind, it would appear that in considering 
the evidence that decedent and Officer Con- 
diff were given instructions by their superior 
officer to escort the first unit of the convoy 
of 100 trucks loaded with men and equip- 
ment from Adams Airport to Camp Haan, 
the jury was justified in concluding that such 
movement was being made in connection 
with the defense of this country, and that 
speedy and unimpeded progress was re- 
quired in order that the convoy should ar- 
rive at its destination before sundown. Hence, 
that a combination of circumstances existed 
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which called for immediate action on the 
part of the officers who were instructed to 
escort the convoy, and from which circum- 
stances an inference arose that the officers 
were operating emergency vehicles in response 
to an emergency call.” Judgment for the 
plaintiff was affirmed.—Stucker et al. v. Mc- 
Mains et al., appellants. California District 
Court of Appeal, Second District, Division 
One. September 28, 1945. 23 CCH Avuto- 
MOBILE CASEs 928, 

Leonard Wilson, for appellants. 

Sims, Wallbert & Iasigi, for respondents. 


RES IPSA LOQUITUR DOCTRINE 
NOT RECOGNIZED 


(MICHIGAN) 


e Error in instructing jury 
High tension cable striking automo- 
bile 

Michigan rule 
“In view of numerous determinations by the 
Supreme Court of Michigan that the doc- 
trine of res ipsa loquitur is repudiated in that 
state, no sufficieat reason appears for pre- 
senting that doctrine and its limitations to 
the jury. The Michigan Supreme Court has 
consistently and emphatically denied the ex- 
istence of the rule. It has stressed the rule 
that mere occurrence of an accident does not 
in any circumstances raise a presumption of 
negligence, and that proof of accident and 
ensuing injury does not cast the burden of 
proving freedom from negligence upon the 
defendant, or place upon defendant the bur- 
den of going forward with the evidence sq 
that a directed verdict would ensue were not 
the presumption rebutted. * * * 


“The fact that the Michigan Supreme Court 
has recognized that in many cases circum- 
stantial evidence of the cause of an accident 
is sufficiently strong to warrant an inference 
or deduction of negligence, and that results 
are reached which are not different from 
those which would ensue in similar cases in 
jurisdictions which apply the doctrine of res 
ipsa loquitur, in no way weakens the repudia- 
tion of the doctrine itself. It is clear that 
the. Michigan Supreme Court has not. ap- 
proved a rule which casts upon defendant 
the burden of proving freedom from negli- 
gence. Whatever may be our views with 
reference to the wisdom or logic forming the 
basis for the Michigan rule, the federal 


courts in Michigan are bound by it, and a 
defendant against whom negligence is al- 
leged is entitled to a clear and unqualified 
statement in the charge to the jury that the 
plaintiff carries the burden of proving negli- 
gence throughout the case, and that at no 
time does the burden of proving freedom 
from negligence or the burden of going for- 
ward with the evidence, rest upon defend- 
ant.” 


In the instant case, the charge permitted the 
jury to find for plaintiff unless defendant 
produced some explanation of the accident 
not involving negligence. In fact, the jury 
was led to believe that it might base a ver- 
dict for plaintiff on the doctrine of res ipsa 
loquitur. The charge, while containing lan- 
guage which recognized the substance of the 
Michigan rule, was so qualified and conflict- 
ing as to be confusing to the average jury- 
man. The final impression left thereby was 
that the Supreme Court of Michigan had 
nullified its repudiation of the doctrine of 
res ipsa loquitur and that the doctrine of res 
ipsa loquitur, does, in fact, prevail. Because 
of the trial court’s error in instructing the 
jury in substance that plaintiff could recover 
on the principle of res ipsa loquitur, the judg- 
ment in plaintiff’s favor was reversed. The 
action was instituted by plaintiff to recover 
damages for the death of her husband who 
was electrocuted as the result of contact 
with a high tension transmission cable which 
dropped from a pole owned and maintained 
by defendant, upon an automobile driven by 
plaintiff.—Detroit Edison Company, Appel- 
lant v. Knowles, Admx. United States 
Circuit Court of Appeals, Sixth Circuit. 
December 13, 1934. 24 CCH AvurTomosiLe 
CAsEs 95, 

Richard Ford, Harvey A, Fischer, Hull, Brown 
& Fischer, Leon R. Jones, Norman R. Barnard, 


Frederick C. Vieson, Detroit, Mich., for Ap- 
pellant. 


Hugh K. Davidson, Edgar A. Beauchamp, Roy 
A. McGinty, Detroit, Mich., for Appellee. 


“THEFT” OF AUTOMOBILE 


(OHIO) 


e Insurer’s refusal to defend action 
Meaning of “theft” 
Liberal rule of recent cases 


The Hartford Fire Insurance Company, as 
insurer, issued its “Standard Automobile 
Policy,” with “Garage Keepers’ Legal Lia- 
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bility Coverage Endorsement” attached, to 
Homer Toms Motor Car Company & Olym- 
pic Garage as the insured. The contract in- 
sured the policyholder as to certain hazards 
in connection with automobiles belonging 
to others and left in his custody, among 
them being “theft.” About two-thirty one 
morning, Bourne, an employee of the in- 
sured, appeared at the insured’s public garage 
under the influence of alcohol. He was ac- 
companied by some newly acquired acquain- 
tances. Without any authorization and over 
the protest of a garage attendant then on 
duty, Bourne drove from the garage an 
automobile belonging to the Liberty Mutual 
Insurance Company, which had been stored 
there, stating that he was going to take his 
friends home and would return the car to 
the garage. However, Bourne and his friends 
proceeded in the automobile to a country 
club, where they remained for an appre- 
ciable length of time, After leaving the 
country club, a collision occurred between 
the automobile, owned by Liberty Mutual 
and driven by Bourne, and another motor 
vehicle. Bourne maintained that it was his 
intention to take his friends home from the 
country club and then return the automobile 
to the garage from which he had removed 
it. Liberty Mutual brought suit against the 
insured. Defendant insurance company de- 
clined to assume the defense of the action 
on the ground that the damage was occa- 
sioned under conditions not within the cov- 
erage of the insurance contract. A judgment 
was recovered against the insured and there- 
after the insured brought suit against de- 
fendant insurance company because of its 
breach of contract to defend. A judgment 
in favor of the insured was affirmed on 
appeal. 


“On this appeal counsel for appellant earn- 
estly contend that appellant is liable only 
if a ‘theft’ of the automobile occurred; that 
to constitute ‘theft’ an intent permanently 
to deprive the owner of his property must 
be shown; that no such intent on the part 
of Bourne is disclosed by the evidence; and 
that, therefore, the situation is not covered 
by the terms of the insurance contract, the 
insurer is not liable for the loss and was 
not obliged to defend the original suit insti- 
tuted against the appellee by the owner of 
the automobile taken. * * * It must be con- 
ceded that the cited cases do hold that to 
constitute ‘theft’ of an automobile within 


the meaning of the terms of a policy insur- 
ing against such contingency, a claimant 
under the policy must prove a criminal in- 
tent permanently to deprive the owner of 
his property. However, recent cases have 
announced and applied a more liberal rule. 
* * * We think it may be accurately said 
that to ‘the man on the street’ the word 
‘theft’ is of broader scope than ‘larceny’ 
and comprehends essentially the wilful tak- 
ing or appropriation of one person’s prop- 
erty by another wrongfully and without 
justification and with the design to hold or 
make use of such property in violation of 
the rights of the owner, In our opinion, 
where the word ‘theft’ is used in an insur- 
ance policy, without definition, it should be 
interpreted as liberally as possible to protect 
the insured. * * * After an examination of 
numerous cases, with special regard for their 
reasoning and their approach to the particu- 
lar problem presented, it is our conclusion 
that construing the instrument herein liber- 
ally in favor of the insured the determina- 
tion is justified under the evidence that there 
was a ‘theft’ of the automobile within the 
coverage provided by the contract, and that 
the judgments of the courts below to that 
effect are supportable.” — Toms, d. b. a. 
Homer Toms Motor Car Co. & Olympic 
Garage v. Hartford Fire Ins. Co. of Hart- 
ford, Conn., Appellant. Ohio Supreme Court. 
November 21, 1945. 24 CCH AvutTomosILe 
Cases 12. 


Bert H. Long, Milton M. Bloom, for Appellee. 


August A. Rendigs, Jr., Elmer E. Strasser, 
Myers & Snerly, for Appellant. 


TAXICAB PASSENGER SHOT 
BY SHERIFF 


(KENTUCKY) 


@ Warrant for arrest of driver 
Joint tortfeasors 
Settlement with driver 


The sheriff of Knox County held a warrant 
for the arrest of Joe Sprinkles, the owner 
and operator of a taxicab, and undertook to 
stop the cab for the purpose of the arrest. 
Instead of stopping, Sprinkles attempted to 
run over the sheriff, which caused the sheriff 
to shoot at and into the cab. Mary Jane 
Miller, who was a passenger in the cab at 
the time, was killed. Plaintiff, as adminis- 
tratrix of her estate, filed an action against 
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the driver but subsequently the suit was set- 
tled, plaintiff executing a full and complete 
release. Thereafter the present action was 
instituted against the sheriff. The court dis- 
missed the petition, and on appeal the ques- 
tion for determination was whether the 
taxicab driver and the sheriff were joint tort- 
feasors. If they were, the settlement with 
and a full release of the driver barred any 
action against the sheriff. 


It was clear that the wrongful death was 
caused by the joint action of the two. Ex- 
cept for their combined actions, the injury 
and death would not have occurred. How- 
ever, it was likewise clear that there was no 
concerted action on the part of the wrong- 
doers. Did the absence of concerted action 
give rise to separate and independent causes 
of action? The court held that it did not. 
The weight of authority is to the effect that 
liability exists notwithstanding the absence 
of concerted action. It is true that where 
the wrongdoers have not acted in concert 
and separate and distinct injuries are caused 
by the acts of each, the liability is several 
only. But it is also true that where inde- 
pendent wrongful acts of two or more 
persons concur in contributing to and produc- 
ing a single injury, such persons must be 
regarded as joint tort-feasors. If this were 
not true there would be no basis for the 
long established rule in this state that the 
contributing negligence of the drivers of two 
automobiles, having caused an injury to a 
third person, gives rise to a joint cause of 
action against either or both of the drivers. 
The judgment of the lower court was af- 
firmed.—Miller’s Admx., Appellant v. Pickard. 
Kentucky Court of Appeals. December 11, 
1945. 24 CCH Avutomosire Cases 90. 
Cleon K. Calvert, W. L. Hammond, Pineville, 
Ky., for Appellant. 


J. M. Robison, Washington, D. C., V. A. Jor- 
don, C. L. Dickinson, Tuggle & Tuggle, Bar- 
bourville, Ky., for Appellee. 


TORT LIABILITY OF INSURER FOR 
VIOLATION OF CONTRACT 


(LOUISIANA) 


e Insurer’s failure to pay claim 
Insured arrested and fined 


Add famous last words: “Oh, sure, the in- 
surance company will take care of it.: Don’t 
worry about it!” Plaintiff here sued the in- 
surer and Mrs. Sims, its agent, for damages 


in tort. He alleged that he held a policy of 
insurance written by the agent and in the 
defendant company, covering his automobile 
truck. On October 6th, 1944 the truck, 
while being driven by the plaintiff, was in- 
volved in a collision with a truck belonging 
to the town of Thibodaux, and damaged the 
town’s truck. He notified Mrs. Sims of the 
collision and she assured him that the insur- 
ance company would take care of the matter 
and “he need not worry about it.” He later 
received a statement from the town for 
$11.78 to cover the cost of repairs made on 
the town’s damaged truck, and he immedi- 
ately turned over the bill to Mrs. Sims; she 
again assured him that he should not pay 
any attention to the matter, as the insurance 
company would take care of it. It was not 
taken care of, and a short time thereafter the 
plaintiff Pizzolotto was arrested for the ac- 
cident in question and tried and fined in the 
city court in the sum of $100, for driving the 
wrong way on a one-way street. Plaintiff 
alleged that the failure of the insurance com- 
pany and its agent to take care of the bill 
was the cause of his arrest and his being 
fined; that because of his arrest he was 
caused to suffer humiliation and annoyance, 
and he sued to recover $1000 for the humil- 
iation and annoyance, for the $100 fine, his 
expenses, attorneys’ fees, and the $11.78 
damages due to town of Thibodaux. The suit 
was dismissed by the trial court, and plain- 
tiff appealed. 


“In the first place, assuming that plaintiff 
could prove that the policy which he held 
provided for the payment of damages caused 
by the operation of his truck, and the agent 
did assure him that this damage would be 
paid by the insurance company, and for him 
not to worry about the matter, all this would 
only show a breach of contract on the part 
of the insurance company in failing to com- 
ply with its contract of indemnity, and a 
failure of the agent either to present the 
claim, or her failure to inform him that the 
company denied any liability. At most this 
could only be a breach of contract, and the 
alleged damages sustained by reason of the 
arrest and fining of plaintiff by the town 
authorities were too remote for it to have 
been reasonably contemplated by the parties. 
As a general rule, there is no liability in 
tort for the violation of a contract, particu- 
larly where the damages resulting from such 
violation could not reasonably have been 
within the contemplation of the parties... 
And, in the second place, if, as alleged, 
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plaintiff was prosecuted and fined because 
he failed to pay the bill of $11.78, such ac- 
tion on the part of the town authorities was 
contrary to public policy, and plaintiff can- 
not invoke the aid of the Court to collect 
damages where to do so would put the 
stamp of approval on such action. More- 
over, if plaintiff was guilty of violating a 
town ordinance of Thibodaux, he has no 
cause for complaint for damages which re- 
sulted from his own act.” He did not even 
claim to be innocent of the offense. Judg- 
ment for the defendants was affirmed.— 
Pizzolotto v. Sims et al. Louisiana Court 
of Appeal, First Circuit. November 15, 1945. 
23 CCH AvurtomosiLe Cases 1033. 


C. A. Blanchard, Donaldsonville, La., for ap- 
pellant. 


Blum & Le Blanc, Donaldsonville, La., St. Clair 
Adams & Son, American Bank Bldg., New Or- 
leans, La., for appellees. 


VALUE OF CAR—OPA CEILING PRICE 


(TEXAS) 


@ Fire insurance policy 
O. P. A. regulation 
Damages 


A regulation of the Office of Price Admin- 
istration placed a $2000 maximum ceiling 
price on Cadillac automobiles and the Cadil- 
lac owned by plaintiff, purchased for $3,384 
forty-two days before the ceiling price was 
fixed, had been insured a few days after the 
purchase for the purchase price. What amount 
was recoverable from the insurance company 
after the car had been practically destroyed 
by fire about two and one-half months after 
plaintiff had bought it? The amount sanc- 
tioned by the court was $3,384. 


“The War Powers Act was for the purpose 
of curbing and preventing inflation. To ac- 
complish such purpose it fixed a ceiling price 
on the class of cars here under consideration 
of $2000 for purchase or sale. It nowhere 
attempts to regulate or control adjustments 
for insurance loss. Moreover, it does not 
attempt to measure or fix value in setting up 
a price to be paid when such cars are bought 
and sold. Tierney [the owner of the insured 
car] was a traveling man, and his car was 
not for sale; and the regulations do not 
compel him to dispose of his automobile. 
He was not in the business of ‘selling’ or 
‘dealing’ in automobiles, and the Act does 


not classify him as such. He has not been 
identified in any of the regulations under the 
Act, and we are of the opinion that he has 
been exempted and excepted from its opera- 
tion.”—General Exchange Insurance Cor- 
poration, Appellant v. Tierney. United States 
Circuit Court of Appeals, Fifth Circuit. 
December 10, 1945. 24 CCH AvutTOMOBILE 
CAsEs 86. 


William H. Neary, Dallas, Tex., for Appellant. 


Donald V. Yarborough, Dallas, Tex., for Ap- 
Pellee. 


TRAFFIC LIGHTS AND THE DUTY 
OF LOOK-OUT 


(LOUISIANA) 


© Defective traffic light 
Right to rely on lights 
Keeping a look-out 


Though the defendant was coming, through 
the intersection on a green traffic light, and 
though the driver of the car coming into the 
intersection on the intersecting street was 
also negligent, a judgment was entered in 
the trial court for the passenger who was 
riding in the latter’s car. The street inter- 
section was regulated by red and green traf- 
fic signals. The accident occurred about six 
o’clock in the evening. “The automobile of 
plaintiff’s husband in which she was a pas- 
senger was proceeding towards Canal Street 
on Carrollton Avenue, and defendant’s truck, 
driven by its employee, was crossing Car- 
rollton Avenue on Banks Street proceeding 
in the direction of the business center of the 
city. The traffic light admittedly was de- 
fective in that the red or ‘stop’ signal was 
not showing for traffic moving on Carroll- 
ton Avenue. It was however, in good order 
so far as showing the green or ‘go’ signal 
for trafic operating along Banks Street. 
The collision occurred when defendant’s 
truck, which was being operated on a green 
light and at slow speed, had crossed the 
first roadway of Carrollton Avenue, had 
passed beyond the neutral ground and had 
entered the other roadway, was struck on 
its right side and turned over by the auto- 
mobile in which plaintiff was riding and 
which was driven by her husband at a speed 
of about 25 or 30 miles an hour. The record 
discloses, and in fact it is not seriously dis- 
puted, that Mr. Kientz was guilty of negli- 
gence, but his negligence can not be imputed 
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to plaintiff, his wife. And if the negligence 
of defendant's driver contributed to the acci- 
dent, she is entitled to a recovery against 
defendant. It is admitted that defendant's 
driver was proceeding on a favorable light 
after looking to his left for traffic travelling 
in the upper roadway and to his right for 
traffic travelling in the lower roadway of 
Carrollton Avenue, but because he did not 
look again before negotiating the crossing, 
the Court of Appeal holds that he was guilty 
of negligence, on the theory that if he had 
looked to his right before entering the lower 
roadway, he would have realized that Kientz 
did not intend to stop and that his speed 
was such that he could not stop. The driver 
of defendant's truck testified that he did not 
look to the right or in the direction from 
which the automobile driven by plaintiff's 
husband was approaching, because he as- 
sumed that the driver of any motor vehicle 
approaching from that direction would stop 
for the red light. He stated he was looking 
ahead to ascertain if pedestrians were cross- 
ing Banks Street on the lower side of Car- 
rollton Avenue as he considered it was his 
duty to do.” 


In reversing a judgment of the trial court 
and of the Court of Appeal for the plaintiff, 
the Louisiana Supreme Court said: “It can 
not and will not be disputed that a motorist, 
who recklessly and without exercising some 
degree of caution, enters an intersection on 
a favorable light is not free from negligence 
if he collides with another motorist who en- 
ters an intersection on an unfavorable light. 
And it can not and will not be disputed 
that a motorist can not, in the face of immi- 
nent danger, rely upon the right of way 
accorded him by law. But it also can not 


be disputed that under the traffic light sys- 
tem a motorist, who is proceeding on a 
proper signal, should not be held to the 
same degree of care and vigilance as if no 
such system prevailed. He has the right to 
assume that the signals are understood and 
will be observed and he is not required to 
anticipate that pedestrians or other motor- 
ists will, in violation of law, enter a crossing 
on a wrong signal. The danger at such 
crossing is less than if there were no such 
signals and therefore less care is exacted. 
. . . Before defendant’s driver entered the 
roadway he looked first to the left and then 
to the right, and observing that there was 
no traffic moving in either of the two road- 
ways on Carrollton Avenue, he proceeded 
over the crossing. In so doing he was justi- 
fied in assuming that any motorist ap- 
proaching on either side of the intersecting 
roadways would bring his vehicle to a stop 
because he knew that the green light facing 
him meant, or should have meant, that the 
red light faced the other motorist who 
should approach it at a moderate speed and 
with his vehicle under control. From which 
it clearly appears that there was no cause 
for alarm on the part of defendant’s driver 
for he had driven his truck over ninety feet 
of the crossing on a green light and there 
was no reason for him to believe that it 
would be dangerous to continue over the 
short distance of the intersection yet to be 
traversed. In these circumstances, defend- 
ant’s driver was not bound to anticipate the 
negligence of another motorist.” Judgment 
for the plaintiff was reversed.—Kientz et vir 
v. Charles Dennery, Inc. Louisiana Supreme 
Court. December 10, 1945. 24 CCH Auto- 
MOBILE CASEs 88. 
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Freak Accidents 


Some of the freak accidents that have been reported by the National Safety Coun- 
cil: The sun’s rays passing through a bottle of water in a truck, set fire to the 
floor of the truck. Then the heat of the fire broke the bottle, and the water put out 
the flames. In Minnesota, the pin on a housewife’s washing machine broke off, 


and she looked around for a substitute. 


Sawing off the end of something of 


appropriate size she found around the house, she started to hammer it into the 
machine. But the substitute pin exploded and blew her across the room—she had 
selected a stick of dynamite. In California, a man was repairing a wall one day 
when a concrete block fell from a fourth-story scaffold and hit him on the head. 
Reeling into the street, he was struck down by a policeman’s motorcycle. In 
Pennsylvania, a 17-month-old swallowed a nickel and coughed up a penny. 


QOUOAUUEROECAAUHAGAOUUOOTERGGAAANNA THUAN eH NNT NNNNN AANA AaOAH UU eaeNeNUAU UO UU aNadaeNANUU UO aU annneaeHOUOUOOUUULeLEGQedNOOOOGUUUUqgNOgeeGOOOOUOUqUEOEQNeNeAtOOOUGOUONGAAdOnORBE 


PAGE 42 


ILJ—JANUARY, 1946 





‘iON 


doit 
brot 
Cou 
trac 
imb 
stat 
in a 
dire 
gral 
on ¢ 
of | 
holc 
pain 
pan. 
toc 
ing 
for 
in t 
The 
this 
failv 
give 
witl 
inva 


FI 


Wedd nnntnnnaninnitny 


it sys- 
on a 
1o the 
if no 
ght to 
id and 
red to 
notor- 
ossing 
/ such 
» such 
acted, 
~d the 
1 then 
e€ was 
road- 
‘eeded 
| justi- 
it ap- 
ecting 
a stop 
facing 
at the 
- who 
‘d and 
which 
cause 
driver 
y feet 
there 
hat it 
r the 
to be 
»fend- 
te the 
yment 
et vir 
yreme 
A UTO- 


uavinennnagnit 


946 


Fire and Casualty 


IN THE CURRENT P. ARADE OF CASES oaummririarnrmocnaarancamivrneae MMC 


Page 

Contractor's Liability Policy (Mich.) 43 

Federal Crop Insurance (Tex.) 44 
Fire Policy Proceeds to Life Tenant 

or Remaindermen? (Mo.) 45 
Flood Not Within Policy ee 

of Accident (Ill.) 45 


Page 
Mortgage Clause—Is It Waived by 
Insurer's Knowledge of Incum- 
brance? (Wis.) .. , 46 
Whose Right to Procure Fire Insur- 
ance—M ortgagor’s or Moritgagee’s? 
CHROMED ec ware ices pati Sash 


AUONAMAUNODAGTALAUUANELUOEANAUEOAATEGEOUU EAA OU ESTA UAAED AAA TAA TANNA ANTAL ANNANN AU N HH NAH ANANTH 


CONTRACTOR'S LIABILITY POLICY 


(MICHIGAN) 


e “Prompt notice” provision 
Michigan statute 
Workman injured 


Leo Kravat and Bert Wilkinson, copartners 
doing business as Ace Painting Company, 
brought suit in the United States District 
Court against their insurer under a con- 
tractor’s liability insurance policy, for re- 
imbursement in the amount of a Michigan 
state court judgment rendered against them 
in a tort action. Defendant’s motion for a 
directed verdict of no cause of action was 
granted. The controlling issue presented 
on appeal was whether, in the circumstances 
of this case, the District Court erred in 
holding as a matter of law that the insured 
painting firm discharged the insurance com- 
pany from liability on the policy by failing 
to comply with the policy provision requir- 
ing “prompt written notice” of the accident 
for which the partnership was held liable 
in the state court. 


The law of Michigan controlled decision in 
this case. A pertinent statute provides that 
failure to give any notice required to be 
given by the terms of a policy of insurance, 
within the time specified therein, shall not 
invalidate any claim made by the insured 


“if it shall be shown not to have been rea- 
sonably possible to give such notice within 
the prescribed time and that notice was 
given as soon as was reasonably possible.” 
In Michigan, as well as in other jurisdic- 
tions generally, in interpreting clauses of 
insurance contracts requiring immediate or 
prompt written notice of an accident, the 
courts have construed such clauses to mean 
that notice must be given within a reason- 
able time; and whether notice has been so 
given depends upon all the facts and cir- 
cumstances of the particular case. No hard 
and fast rule seems to have been laid down 
by the Michigan courts. 


With these principles in mind, the court 
discussed the circumstances of the case. 
Kravat and Wilkinson, the plaintiffs, were 
subcontractors for the painting of a build- 
ing under the principal contractor who was 
constructing the building. The contract be- 
tween the principal contractor and the owner 
provided that the principal contractor should 
maintain such insurance as would protect 
him from workmen’s compensation claims 
and any other claims for damages for per- 
sonal injury, including death, which might 
arise from operations under the contract, 
whether such operations were conducted by 
himself or by any subcontractor, or by any- 
one directly or indirectly employed by either 
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of them. A large room on the first floor of 
the building which plaintiffs were painting 
had six holes, five feet long by two feet 
wide, spaced at regular intervals some fifteen 
feet apart. These holes had been left for 
the installation of conveyors to the base- 
ment. Around each of these holes was a 
curbing about eight inches high. Plaintiffs 
laid canvas cloths on the floor to protect it 
before they began their painting operations. 
The canvas covered the curbing around the 
holes and dropped down into the holes 
about three or four inches. The visibility 
in the room was good, since there were 
windows on three sides of the building. 
While the painters were working, an em- 
ployee of the general contractor fell through 
a hole in the floor and was injured. No 
equipment was lying around this hole and 
the floor space was clear of everything ex- 
cept the canvas which had been laid around 
the hole. At the time of the accident the 
architect and the direct representative of 
the principal contractor assured plaintiffs 
that the insurer of the principal contractor 
would take care of the injured man. Not 
until three months after the accident when 
plaintiffs were served with process did they 
have any knowledge of the fact that the 
injured man was going to bring action 
against them. “The very next day” the in- 
surance company was notified by plaintiffs. 


When all the evidence had been received, 
the trial judge declared that the proof had 
established that plaintiffs were informed and 
believed that either the principal contractor 
or the insurance company carrying its liability 
insurance “was going to take care of” the 
injured man; and that such belief remained 
in their minds until the action against them 
was filed. This being true, the reviewing 
court concluded that the question whether 
under the evidence plaintiffs gave reason- 
ably prompt notice of the accident should 
have been submitted to the jury under ap- 
propriate instructions. The judgment was 
reversed and the cause remanded.—Kravat 
et al., d. b. a. Ace Painting Company, Ap- 
pellants v. Indemnity Insurance Company 
of North America. United States Circuit 
Court of Appeals, Sixth Circuit. December 
3, 1945. 5 CCH Frre Anp CASuALty CASES 
674. 

Larry S. Davidow, Davidow & Davidow, Detroit, 
Mich., for Appellants. 


Benedict H. Lee, Kerr, Lacey & Scroggie, Wil- 
frid C. Dilworth, Detroit, Mich., for Appellee. 


FEDERAL CROP INSURANCE 


(TEXAS) 


e Application not accepted by County 
Committee 
Contract not binding 
Crop loss 


Lee Frier was “intelligent, a good farmer, 
and knew much about crop insurance and 
where and how it was obtained.” It was 
regrettable, therefore, that he overlooked 
the point of having his application for crop 
insurance accepted by the County Agricul- 
tural Conservation Committee for it was 
this omission that operated to deprive him 
of remuneration for the loss of his crop. In 
his suit against the Federal Crop Insurance 
Corporation on an alleged contract of in- 
surance for the loss of his crop, the court 
ruled that the evidence failed to show a 
binding contract and awarded judgment for 
defendant. 


Frier, according to his testimony, applied 
for insurance on a standard form used for 
that purpose. His application was handled 
by one Arthur Wilson, a clerk in the County 
Agricultural Committee office, located in 
Kaufman County, Texas. Wilson was em- 
ployed, among other things, to assist the 
farmers in the preparation of applications 
for insurance and to inform them on various 
matters related to the crop insurance pro- 
gram. He had no authority to accept the 
application as a final contract of insurance, 
and in fact, did not recall accepting such 
application. Sometime after Frier contended 
he signed the application for insurance, his 
cotton crop was destroyed by an overflow. 
He returned to the County office and in- 
quired of Wilson as to what action he should 
take. Wilson, assuming that he had insur- 
ance, informed him that he could plant his 
crop over. Plaintiff did plant his crop over 
but nevertheless suffered a loss. Later, 
when plaintiff again returned to this office 
to have his crop loss checked, his insurance 
application, if he, had one, could not be 
found. The members of the County Com- 
mittee, who were supposed to accept the 
application, testified that they did not re- 
member signing the application. The ap- 
plication for insurance itself provided that 
it had to be accepted by the County Com- 
mittee before the contract was binding. 

The court stated that if he had read the 
provisions of the contract, as he was in 
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duty bound to do, he would have known 
that the application for such insurance must 
have been accepted by the County Com- 
mittee, and further that he should have re- 
ceived a copy of the accepted application. 
“It has long been settled that to make a 
contract there must be an offer and an ac- 
ceptance shown. Acceptance by the County 
Committee was necessary in order to create 
a binding contract.”—Frier, Appellant v. 
Federal Crop Insurance Corporation. United 
States Circuit Court of Appeals, Fifth Cir- 
cuit. December 10, 1945. 5 CCH Fire anp 
CASUALTY CASES 686. 


Sidney E. Dawson, Dallas, Tex., for Appellant. 


A. W. Christian, Asst. U, S. Atty., Dallas, Tex., 
for Appellee. 


FIRE POLICY PROCEEDS TO LIFE 
TENANT OR REMAINDERMEN? 


(MISSOURI) 


© Life tenant v. remaindermen 
Interpleader 


The plaintiff fire insurer brought an inter- 
pleader action to determine who was en- 
titled to the proceeds of a fire policy as 
between the life tenant of the property and 
the remaindermen. By last will and testa- 
ment the deceased insured gave all of her 
property to her husband for and during his 
life, or so long as he remained a widower. 
After her death the insurer, at the request 
of the husband attached a rider to the pol- 
icy declaring that the title to the insured 
property was vested in the husband. The 
trial court awarded the husband, ie., the 
life tenant, the full amount of the fire policy 
proceeds. The Kansas City Court of Ap- 
peals reversed this judgment, but ordered 
the case transferred to the Missouri Su- 
preme Court, because of conflict of its deci- 
sion with that of the Springfield Court of 
Appeals. The Supreme Court affirmed the 
judgment of the trial court. 


The general rule is that in the absence of 
any stipulation therefor in the instrument 
creating the life estate, or of any agreement 
by the life tenant to do so, he is not bound 
to keep the premises insured for the benefit 
of the remaindermen. Each can insure his 
own interest, but failing such stipulation or 
agreement, neither has any claim to the 
proceeds of the other’s policy. Conse- 
quently where no such agreement is shown, 
insurance procured on the property by the 
life tenant will be treated as a contract for 


his indemnity and he will be entitled to the 
proceeds to the exclusion of the remainder- 
men. In the case at bar, the will did not 
provide that the life tenant should insure 
the property for their benefit, and the life 
tenant did not stand in any fiduciary rela- 
tionship to remaindermen other than the 
quasi trust relationship of a life tenant. The 
husband procured the contract of insurance 
in his own name as insured and paid the 
assessments on the contract. The remain- 
dermen were in no way parties to the con- 
tract. of insurance. Therefore, the judgment 
of the trial court rendering judgment for 
the life tenant in the full amount of the pro- 
ceeds was affirmed.—Farmers’ Mutual Fire 
and Lightning Insurance Company of An- 
drew County, Missouri v. Crowley, respon- 
dent, Harvey et al., appellants. Missouri 
Supreme Court, Division Number One. No- 
vember 5, 1945. 5 CCH Fire anp CASUALTY 
Cases 657. 


FLOOD NOT WITHIN POLICY 
DEFINITION OF ACCIDENT 


(ILLINOIS) 


e “Accident” construed 
Factory flooded 
Policy not ambiguous 


Although the Chippewa River at Cornell, 
Wisconsin, overflowing its banks during a 
heavy rainfall on August 30 and 31 and 
September 1, 1941, had the greatest rise in 
the history of the river and caused an 
inundation of plaintiff’s plant and most of 
the mechanical and electrical objects there- 
in insured by defendant, the flood did not 
constitute an accident as that term was de- 
fined in the policy sued upon. The policy 
specifically defined the term “accident” to 
mean 

“* * * a sudden and accidental breaking, de- 
forming, burning out or rupturing of the object 
or any part thereof, which manifests itself at 
the time of its occurrence by immediately pre- 
venting continued operation or by immediately 
impairing the functions of the object and which 
necessitates repair or replacement before its 
operation can be resumed or its functions re- 
stored.”’ 


“The evidence in this case clearly discloses 
that although the flood itself might be re- 
garded as accidental in a generic sense, 
there certainly was no breaking, deforming, 
burning out or rupturing of any of the ob- 
jects insured. All of the objects insured 
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were, of course, damaged by being sub- 
merged. In one instance (No. 2 Generator), 
certain fiber separator wedges were found 
to be softened, swollen and therefore inef- 
fective when that generator was later taken 
apart. This swelling, however, was the re- 
sult of the sixty hour submersion in water 
(Stipulation p. 36) and certainly could not 
be regarded as sudden or accidental, even 
if it might be regarded as a ‘deforming.’ 
I must therefore conclude that the objects 
insured were not damaged or destroyed as 
the result of an accident as defined in the 
policy. Many authorities are cited by the 
plaintiff in its briefs and I agree that they 
fully and aptly state the recognized prin- 
ciples of insurance law and contract con- 
struction. In this case, however, we are 
confronted not with a problem of general 
construction, but with the problem of ap- 
plying the common speech meaning of the 
clear and limited definition contained in the 
policy itself to the facts in question. I find 
no ambiguity in the policy definition and 
therefore no necessity to apply the general 
authorities cited by the plaintiff.” Judgment 
entered for defendant.—Cornell Wood Prod- 
ucts Co. v. Hartford Steam Boiler Inspec- 
tion & Ins. Co. United States District 
Court, Northern District of Illinois. April 
16, 1945. New trial denied, September 10, 
1945. 5 CCH Frre ann Casuatty CASES 
684. 


Poppenhusen, Johnston, Thompson & Raymond, 
11 S. La Salle St., Chicago, Ill., for Plaintiff. 


Arthur S. Lytton, 134 N. La Salle St., Chicago, 
Ill., for Defendant, 


MORTGAGE CLAUSE 


(WISCONSIN) 


© Coverage of policy 
Insurer’s knowledge of incumbrance 
Second and third mortgages executed 


In an action instituted by plaintiff to recover 
for loss of livestock by fire under an in- 
surance policy issued by defendant, the 
company claimed that it was discharged 
from liability by reason of the following 


clause in the policy: “Chattel Mortgage. 
Unless otherwise provided by agreement in 
writing added hereto, this company shall 
not be liable for loss or damage to any 
property insured hereunder while incum- 
bered by a chattel mortgage, and during the 
time of such incumbrance this company shall 


be liable only for loss or damage to any 
other property insured hereunder.” At the 
time it accepted the application and issued 
the policy, defendant had knowledge that 
the livestock was incumbered by a chattel 
mortgage. If this action involved only the 
original mortgage, regardless of the fact 
that the company did not consent to it in 
writing, it would be liable for the loss of 
the insured livestock. However, subsequent 
mortgages, which could not be treated as 
renewals of the original mortgage, were ex- 
ecuted by plaintiff and no notice was given 
to the insurance carrier. 

“At the time the policy was issued there was a 
balance due [on the original mortgage] of 
$639.24. April 11, 1942, plaintiff, Hattie Straw 
needing additional money, executed a new chat- 
tel mortgage to the same bank on the personal 
property included in the original mortgage, to- 
gether with additional personal property, for 
the sum of $1,294.34, and on April 10, 1943 a 
new mortgage was given to the same bank for 
$1,300. The value of the additional security in 
the second and third mortgages was worth ap- 
proximately $1,100. The indebtedness of the 
prior mortgages was included in each new mort- 
gage given, although the prior mortgages were 
not satisfied of record."’ 

Plaintiffs contended that in the execution of 
the second and third mortgages, although 
the principal amount due on the mortgage 
was increased each time, it did not increase 
the risk, moral or otherwise, or increase the 
hazard because in each instance there was 
additional personal property included in the 
mortgage, keeping the ratio of security as 
against indebtedness equal in all of the 
mortgages. The court held: 


“The fact that the insurer had knowledge 
there was a mortgage against this particular 
property does not permit the insured to 
obtain a larger loan on the same property 
and use part of the funds to pay off the 
existing mortgage and the additional funds 
for personal use without discharging the in- 
surer. Neither the second nor third mort- 
gage can be divided so as to leave the 
liability of the property in question at the 
same amount as it was under the first mort- 
gage, and the additional property liable for 
the additional loan. The property in ques- 
tion is subject to the entire indebtedness 
under both the second and third mortgages. 
The chattel mortgage provides that if the 
mortgagee ‘shall at any time deem the said 
debt insecure, said mortgagee is hereby au- 
thorized and empowered to take immediate 
possession of said property, or any part 
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thereof, and sell the same and apply the 
proceeds as above provided.’ The same 
livestock that was subject to the original 
mortgage of $639.24 at the time of the issu- 
ance of the policy was subject to the mort- 
gage indebtedness of $1,300 at the time of 
the loss. This makes it a new and inde- 
pendent transaction, and even under the 
most favorable construction for the insured 
it would have to be treated as an increased 
loan on the particular property.” Judgment 
dismissing the complaint on its merits was 
afirmed.—Straw et al., Appellants v. In- 
tegrity Mutual Insurance Company. Wis- 
consin Supreme Court. December 4, 1945. 
5 CCH Fire ann CAsua.ty CASEs 682. 

Daniel I. D’Amico, Cumberland, Wis., 
pellants, 


Edward J. Byrne, 
spondent. 


WHOSE RIGHT TO PROCURE FIRE 
INSURANCE—MORTGAGOR’S OR 
MORTGAGEE’S? 


(ARKANSAS) 


© Right and duty to insure 
Cancellation of policies 


Whose right and duty is it to see that the 
mortgaged property is insured—the mort- 
gagor or the mortgagee? The mortgagor 
brought suit in equity to enjoin the mort- 
gagee from procuring fire and other hazard 
insurance on the property of the mortgagor 
and charging the mortgagor’s account for 
premiums without first giving the mort- 
gagor an opportunity to procure such insur- 
ance. The property in question was a 
defense housing project; the insurance was 
first written through an agency the presi- 
dent of which was also an officer in the 
mortgage company; and thereafter this per- 
son severed his connections with both the 
insurance agency and the mortgage house 
and opened an insurance agency of his own. 
The mortgagor had renewals of the insur- 


for Ap- 


Appleton, Wis., for Re- 


ance written through this person. When 
the policies were presented to the mort- 
gagee, the latter refused to accept the poli- 
cies, and proceeded to have the renewals 
written through the original agency and 
charged the premiums against the mort- 
gagor’s account 


The trust deed provided that the mortgagor 
will keep the improvements now existing or 
hereafter erected on the said premises in- 
sured as may be required from time to time 
by the mortgagee, against loss by fire and 
other hazards, casualties, and contingencies, 
in such amounts and for such periods as 
may be required by the mortgagee. 


In affirming the decree of the trial court, 
the Supreme Court held that, under the 
language of the trust deed it was the right 
of the mortgagor to select the agency to 
write the insurance, so long as the property 
was kept insured in such amounts and for 
such periods as might be required by the 
mortgagee. There was no merit in the con- 
tention that the mortgagee had the right to 
select the agency to write the policies. The 
provision that the insurance shall be carried 
in companies approved by the mortgagee 
necessarily implies that the mortgagor shall 
have the primary right to procure the in- 
surance, as there would be no necessity of 
approval by the mortgagee if it had the 
primary right to procure the insurance and 
did procure it. The trial court’s decree en- 
joining the mortgagee from procuring policies 
on the properties, charging the mortgagor’s 
account for premiums, ordering cancella- 
tion of the policies obtained by the mort- 
gagee, and entering judgment against the 
mortgagee for the amount used by it for 
premiums was affirmed.— The Guardian 
Company v. Cleveland & Company. Arkan- 
sas Supreme Court. October 8, 1945. 5 
CCH Fire anp CASUALTY CASEs 644. 


House, Moses & Holmes, W. H. Jewell, for 
appellant. 
Rose, Loughborough, Dobyns & House, for ap- 


pellee. 


~@1L J @ 


The Event of a Lifetime 
“No phase of our business has a greater bearing on public opinion than the treat- 


ment the claimant receives in the adjustment of a loss. 


Too often, to the agent, 


to the adjuster and to the company, it is simply another loss, a common everyday 
occurrence, but in all probability to the policyholder or claimant, it is the event 


of a lifetime. 


The treatment he receives at the time by the agent, the adjuster 


and the company will leave an impression, good or bad, as long as he lives.” 
Mr. Hunter Brown, president of the National Association ‘of Insurance Agents. 
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ACCIDENTAL ELECTROCUTION— 
OPERATION OF ILLEGAL STILL 


(OKLAHOMA) 


® Double indemnity 
Violation of law by insured 
Causal connection 


Edgar J. Waters, the insured, owned and 
occupied a suburban home a few miles 
from Tulsa, Oklahoma. He had there a 
barn, feed lot, two horses, and a few tur- 
keys. He lived alone, having been divorced 
from his wife, Rubie E. Waters, the bene- 
ficiary of a policy providing for the payment 
of double indemnity in the event the in- 
sured’s death resulted from accidental means. 
Responding to a telephone call disclosing 
the discovery of the insured’s body, deputies 
in the sheriff's office went to the Waters’ 
residence one evening and found the body, 
clad only in shorts, lying face down on the 
cement floor of a room of the barn. One 
hand was grasping the globe and socket end 
of an electric drop cord. The other end 
of the cord was plugged into a wall socket 
in the room. The body was burned where 
it lay across the cord and fingers of the 


hand holding the broken globe and socket 
were also burned. Conceding death by ac- 
cidental electric shock, the insurance com- 
pany resisted payment of double indemnity 
on the ground that death was in connection 
with violation of law. By the terms of the 
policy the company was not to pay double 
indemnity if the injury causing death was 
“sustained in connection with violation of 
law by the Insured.” 


The room where the insured’s body was 
found was about twelve feet square, had no 
windows and the only door opened into the 
interior of the barn. The electric lights 
with which the room was equipped were not 
burning. The officers found in the room a 
100 gallon, unlicensed still; pasteboard car- 
tons containing 100 gallon jugs filled with 
non-tax paid corn whiskey; a 40 gallon jar 
three-fourths full of non-tax paid whiskey; 
and a jar placed under the spigot of the 
still filled with corn whiskey. The still was 
set up and in actual operation, and the 
room was “hot and steamy.” One of the 
officers cut off the gas feeding the fire. 
Water was running through a hose into the 
cooling barrel. The barrel had overflowed 
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and water covered the floor. The container 
receiving whiskey from the spigot of the 
still had likewise overflowed. Several bar- 
rels of mash were located in the loft of the 
barn immediately above the still room and 
nine gallons of whiskey were found in the 
house. 


On defendant insurer’s motion for judg- 
ment notwithstanding the verdict of the jury 
in favor of plaintiff, the court held that, 
while no eye-witness was available to say 
that Waters was pre-occupied with the op- 
eration of the still at the moment of his 
death, the undisputed facts pointed irre- 
sistibly to such conclusion. But the plaintiff 
argued that the company had a further bur- 
den of proving that the violation of law was 
the direct and proximate cause of death, 
and that a causal connection, between oper- 
ation of the still and death was not a neces- 
sary inference from the facts in evidence. 
The court had this to say: 


“* * * Quite generally courts have con- 
strued contracts relieving insurance compa- 
nies from liability for death ‘by reason of’ 
or ‘resulting from’ or ‘in consequence of’ 
some particular activity to require proof 
of causal connection between the inhibited 
conduct and death, as the language clearly 
compels. * * * And generally, too, the 
courts have read policies absolving the in- 
surer from liability ‘while’ or ‘when’ the 
insured is under the influence of narcotics 
or of intoxicating liquor, or in military or 
naval service, or participating in war or 
riot, or engaged in violation of law as exon- 
erating the insurer if death occurs while the 
insured occupies the forbidden status. * * * 
[Citing cases.] This language suggests the 
necessity for a causative connection be- 
tween the violation of law and death, al- 
though it falls short of requiring a showing 
that the violation of law was the proximate 
cause of death. 


“The question next arises as to whether a 
causal connection between the operation of 
the still and the death of Waters is the only 
reasonable inference to be drawn from the 
evidence. Death came through use of the 
electric drop cord. With the still in actual 
operation and whiskey pouring from the 
spigot in a windowless room, it seems cer- 
tain that Waters was using the artificial 
light or intended to use it in connection 
with and in furtherance of his unlawful 


activity. It is highly improbable that his 
attention was diverted from the unlawful 
enterprise at the moment of death. The 
material and equipment in the room was 
limited to that useful in the illicit manufac- 
ture of whiskey. * * * An assumption that 
the violation of law had no causative con- 
nection with the insured’s death finds no 
support in the evidence. Men of reason 
must agree that death came to Waters while 
engaged in the unlawful operation of a still 
and that there was a causal connection be- 
tween such violation of law and his death.” 
Defendant’s motion for judgment notwith- 
standing the verdict was sustained.—Waters, 
Plaintiff v. The National Life and Accident 
Insurance Company, Inc. United States 
District Court, Northern District of Okla- 
homa. Filed August 14, 1945. 11 CCH 
Lire Cases 255. 


Marvin T. Johnson, Thompson Bldg., Tulsa, 
Okla., for Plaintiff. 


Valjean Biddison, Floyd L. Rheam, Thompson 
Bldg., Tulsa, Okla., for Defendant. 


BURNS RECEIVED IN FIRE v. SUICIDE 


(CALIFORNIA) 


@ Double indemnity 
Conflicting evidence 
Pre-existing disease 


On the morning of November 19, 1941, be- 
tween seven and eight o’clock in the morn- 
ing, Brooks, the insured, met his death in a 
fire which started in his bedroom. There 
were no eyewitnesses and the evidence was 
wholly circumstantial as to what happened 
at that time. For more than two years 
prior to his death, Brooks had been suffer- 
ing from a cancerous condition which had 
been diagnosed as incurable and for a month 
preceding his death his condition was such 
that he was confined to his room, attended 
by day and night nurses. The night nurse 
was on duty until seven a. m. and Mrs. 
Brooks was customarily present with her 
husband until the day nurse arrived at eight 
a. m. On the morning of November 19, 
however, Mrs. Brooks left home before 
seven o'clock in order to attend to some 
business. When the night nurse left, Brooks 
was lying in his bed with his eyes closed. 
A large pile of newspapers and magazines 
was on top of the bed within easy reach and 
other newspapers were on a low bench 
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nearby. There was a pint bottle of rubbing 
alcohol on top of a dresser in a corner of 
the room. A cot used by the nurse stood 
at a right angle with the bed and there was 
a space three feet in width between the foot 
of the bed and the side of the cot. A port- 
able gas stove was left burning when the 
night nurse went off duty, and although she 
testified that it was standing at the foot of 
the bed, Mrs. Brooks, the owner of the 
premises, and the day nurse all testified 
that when they entered at eight o’clock it 
was standing in the narrow space between 
the nurse’s cot and the foot of the bed. The 
location of the stove was relevant in view 
of Mrs. Brooks’ claim that one reasonable 
explanation of the origin of the fire was that 
newspapers accidentally fell from the bed 
and were ignited by contact with the stove. 


When the day nurse arrived a little before 
eight o’clock, she was unable to open either 
the front or side doors. She smelled smoke 
and called Mr. Olson, a next-door neighbor 
and the owner of the premises, who entered 
the house through a living room window, 
having been unable to open the front door 
with his keys. He testified that so far as 
he knew the door was not locked. Brooks 
was found dead on the cot, the lower por- 
tion of his body being badly burned. A 
pad on the cot had been burned around his 
body and there were burned newspapers on 
the cot and ashes of newspapers or maga- 
zines on the floor. A portion of the bed 
also had been burned, partly burned bedding 
was on the floor near the stove, and the 
floor was burned under and around it over 
an area of about three feet in diameter. 
There was an odor of alcohol on the upper 
portion of Brooks’ pajamas and the bottle 
that had contained alcohol was found empty 
in the wastepaper basket near the bed. The 
shades in the bedroom were drawn, although 
the night nurse stated that when she went 
off duty the shades were up and the front 
door was unlocked. 


Mrs. Brooks sought to recover double in- 
demnity, claiming that her husband’s death 
was the result of injuries received “in con- 
sequence of the burning of a building in 
which the insured was at the commence- 
ment of the fire” within the meaning of the 
policy issued by defendant insurance com- 
pany. After a jury verdict in favor of de- 
fendant, plaintiff was granted a new trial 
on the ground of insufficiency of the evi- 


dence. The company contended that in so 
doing the court erred because the evidence 
without conflict disclosed that the insured 
committed suicide, and that the evidence 
failed to show that the insured’s death was 
not caused “wholly or partly, directly or 
indirectly, by disease or mental infirmity.” 
The order granting a new trial was affirmed 
on appeal. 


“It is clear from the foregoing statement 
that not only is there some conflict in the 
testimony as to the physical facts but con- 
flicting inferences may be deduced from the 
facts proved. The inferences that might be 
drawn in explanation of an accidental origin 
of the fire are in conflict with those that 
point to suicide, and although the evidence 
would warrant a conclusion that the insured 
took his own life, it would also support a 
finding that his death was caused by acci- 
dental means. It is not our function to 
determine what inferences should be drawn 
from the facts proved but since the facts 
are subject to conflicting inferences, we can- 
not say, as a matter of law, that the evi- 
dence compels the conclusion that the cause 
of death was suicide. 


“* * * On the other hand there is author- 
ity for what in our opinion is the correct 
rule, that the presence of pre-existing dis- 
ease or infirmity will not relieve the insurer 
from liability if the accident is the proxi- 
mate cause of death; and that recovery may 
be had even though a diseased or infirm 
condition appears to actually contribute to 
cause the death if the accident sets in prog- 
ress the chain of events leading directly to 
death, or if it is the prime or moving cause. 
* * * Although it appears that the insured 
was suffering from an incurable cancer and 
was under the influence of narcotics given 
to relieve pain, and that by reason of his 
weakened and infirm condition he may have 
been less able than a normal person to with- 
stand the effect of the injuries, there is evi- 
dence from which the court could conclude 
that the proximate cause of his death was 
burns received in a fire of accidental origin.” 
—Brooks v. Metropolitan Life Insurance 
Company, Defendant, Appellant. California 
Supreme Court. Filed November 27, 1945. 
11 CCH Lire Cases 229. 

Watson, Adams & Duque, 440 Van Nuys Bldg., 
Los Angeles, Calif., for Defendant, Appellant. 


Ray Howard, W. W. Comstock, 437 S. Hill St., 
Los Angeles, Calif., for Plaintiff, Respondent. 
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DEATH DURING INVASION 
OF FRANCE 


(NEW YORK) 


e War clause rider 
Insured’s consent required 
Acceptance of premiums 


Flight Officer Robert H. Weiss was one of 
our casualties in France on D-Day and 
plaintiff beneficiaries sought to recover the 
face amount of a $5,000 life insurance pol- 
icy issued by defendant to Weiss on August 
7, 1940. The insurance company resisted 
payment on the ground that at the time the 
policy was delivered, two documents accom- 
panied this policy. The documents consisted 
of a proposed supplemental agreement and 
a proposed War Clause Rider, the latter 
providing that death as a result of service 
in the armed forces of the United States 
was not a risk assumed by the insurer. The 
proposed settlement agreement was a writ- 
ten consent to be executed by Weiss con- 
senting to the inclusion of the War Clause 
Rider in the policy in suit. The reason that 
the defendant asked for the insured’s con- 
sent to the inclusion of the War Clause 
Rider was that the application for the pol- 
icy provided that 


“acceptance of any policy issued on this ap- 
plication shall operate as a ratification of 
any changes or amendment noted by the 
Company in the space entitled ‘Corrections 
and Amendments,’ except that no change 
shall be made as to amount, classification, plan 
of insurance or benefits, unless agreed to in 
writing by the applicant.” 

It was manifest that the War Clause Rider 
constituted a radical change in the policy 
applied for and that the insured’s consent 
in writing was necessary to make it effec- 
tive. The policy was never delivered to 
Weiss personally but was left by the com- 
pany’s agent with the plaintiffs. It was 
contended that the plaintiffs assured the 
company that they would have the insured 
sign the proposed supplemental agreement. 
Whether the plaintiffs were authorized to 
accept conditional delivery was immaterial 
because the insurance company accepted 
payments under the policy from 1940 until 
the death of the insured on June 6, 1944 
without making any protest that the pro- 
posed supplemental agreement had not been 
signed by him. No steps were taken to re- 


call the policy as issued but collections of 
the premiums were demanded for almost 
four years. 


Under the Insurance Law the application is 
part of the policy and is to be read with it. 
The policy could not, under the circum- 
stances here presented, be deemed a counter- 
offer to the proposal made by the application. 
The two in combination constituted the in- 
surance contract. Under this contract the 
limitation upon the general coverage of the 
policy so as to exclude death while in mili- 
tary service was dependent on the insured’s 
consent. Concededly no such consent was 
ever obtained and the general provisions of 
the policy had to apply. Under these pro- 
visions the plaintiffs were clearly entitled to 
recover.—Ellis et al., Appellants v. The 
Columbia National Life Insurance Com- 
pany. New York Supreme Court, Appel- 
late Division, First Department. December 


14, 1945. 11 CCH Lire Cases 273. 


David Goldstein, Lawrence Kovalsky, Arthur M. 
Laufer, for Appellants. 


Samuel M. Lane, James F. Hogan, Baldwin, 
Todd & Lefferts, for Respondent. 


HEALTH OF INSURED 


(KENTUCKY) 


© Misrepresentations in application 
False answers inserted by agent 
Industrial insurance 


The policy involved in this litigation was 
one for industrial insurance, and the insured 
was not required to undergo a medical ex- 
amination in applying for the policy. The 
Western and Southern Life Insurance Com- 
pany delivered the policy on March 20, 1944 
and the insured died on August 1, 1944. 
The deceased had signed an application 
which contained negative answers to ques- 
tions concerning illness within the past three 
years, medical or hospital treatment and any 
serious injury. The insurance company re- 
fused to pay the death benefit on the ground 
that the insured obtained the policy by 
fraudulent and material misrepresentations 
in answering these questions, and that the 
insured was not in sound health on the date 
and delivery of the policy. 


The only evidence in respect to the fraudu- 
lent and material misrepresentations was 
that given by the Company’s agent, who 
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testified that he knew the insured, a few 
weeks previous to the application, had re- 
ceived treatment and undergone examina- 
tion in a hospital for an injury to his back; 
that, without asking the insured any specific 
question, except “if there was any good rea- 
son why he could not get the insurance”, 
he, the agent, answered all questions on the 
application; that the insured signed the ap- 
plication; that the policy was written upon 
the strength of the fact that the insured had 
been examined by another doctor for an- 
other insurance company, and a policy is- 
sued in pursuance of that examination. 
There was no evidence that the insured 
read the answers filled in by the agent when 
he signed the application. Stating that it 
was obvious that the insurance company 
was estopped to rely upon the false answers 
inserted by its own agent with full knowl- 
edge of their falsity, the court held against 
the insurer on this first ground of defense. 


The defense based upon the sound health 
clause of the policy presented a close ques- 
tion. In support of its contention that the 
insured was not in sound health on the date 
and delivery of the policy, the company in- 
troduced the doctor who had treated the 
insured in December of 1943, and the first 
four days in January of 1944, for the back in- 
jury. This doctor testified that, at that time, 
the insured was also suffering from pernicious 
anemia. The only clinical finding to which he 
testified in support of this diagnosis was the 
patient’s blood count made in December, 1943, 
and which showed a deficiency of red cor- 
puscles of approximately fifty per cent. He 
further testified that pernicious anemia is incur- 
able; that he saw the patient the day before he 
died and he looked like he had pernicious 
anemia at that time, although his death was 
attributed to a kidney infection. This doc- 
tor testified that the kidney infection likely 
was rendered more fatal by the presence of 
pernicious anemia. The uncontradicted tes- 
timony of the doctor, the court concluded, 
was sufficient to make out a prima facie case 
on the question of the unsoundness of in- 
sured’s health upon the date and delivery of 
the policy, and for that reason the motion 
for a directed verdict in favor of plaintiff 
beneficiary should have been overruled. The 
judgment was reversed.—The Western and 
Southern Life Insurance Company, Appel- 
lant v. Downs. Kentucky Court of Appeals. 


November 27, 1945. 11 CCH Lire Cases 
236. 


William Marshall Bullitt, William Mellor, Bul- 
litt & Middleton, Louisville, Ky., for Appellant. 


Steinfeld & Steinfeld, Louisville, Ky., for Ap- 
pellee. 


HUSBAND v. DIVORCED WIFE 


(MISSOURI) 


© Possession of policies 
Enlarging on pleadings 
Replevin for policies 


This was a suit in replevin, plaintiff suing 
defendant, his former wife and seeking pos- 
session of two life insurance policies. Plain- 
tiff alleged that he was the owner of the 
policies and that defendant, named in the 
policies as beneficiary, wrongfully took and 
detained them. The wife’s answer contained 
a general denial; then an allegation that she 
had paid all premiums on the policies ex- 
cept the last one; that by reason of her in- 
surable interest, as well as the payment of 
premiums, she had a lien and vested inter- 
est in the policies to the extent of the pre- 
miums paid by her. She prayed that a lien 
be decreed and impressed on the policies in 
the amount of the premiums paid by her. 
According to the husband, he made appli- 
cation for and paid the initial premiums on 
both policies, all premiums were paid from 
his funds, and after the divorce, his former 
wife refused to surrender to him either the 
premium receipt books or policies, although 
he made demand therefor. 


Defendant sought, on cross-examination, to 
adduce evidence tending to prove that plain- 
tiff and defendant entered into an agree- 
ment whereby defendant agreed to and did 
invest money and an automobile in plain- 
tiff’s taxicab business, as a loan, and that 
plaintiff thereafter agreed to, and did, take 
out the policies. in suit to protect defend- 
ant’s investment in event of plaintiff’s death, 
she to pay premiums thereon. Upon ob- 
jection, all evidence in support of this con- 
tention was excluded on the grounds that 
it was immaterial. Thereafter, defendant 
offered further evidence to the same effect, 
and to the effect that she paid the premiums 
on the policies. This evidence was also ex- 
cluded upon objection timely made. De- 
fendant’s sole contention on appeal from a 
judgment for plaintiff was that the court 
committed error in excluding said evidence. 
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While it was true that defendant pleaded a 
general denial, she followed the denial by 
pleading matters in confession and avoid- 
ance. “Defendant, by its answer, generally 
denied the allegations of plaintiff’s petition, 
but, following its general denial, made, in 
its answer, solemn admissions of record 
which had the effect of overcoming the 
general denial. It is well-settled law in this 
state that a plea of general denial does not 
raise an issue where it is followed by a 
special plea of confession and avoidance.” 
Defendant did not plead that she had paid 
premiums under an agreement, but only that 
she had paid premiums on the policy. This 
amounted to pleading no legal defense. 
However, it was in the nature of an affirma- 
tive defense. The court’s concluding state- 
ment, in affirming the judgment for plaintiff, 
was that “Defendant pleaded specifically, 
and sought affirmative relief on the basis of 
the facts pleaded. She is limited to her 
pleadings and may not enlarge thereon by 
evidence if, upon offer thereof, timely and 
proper objection to its reception is entered.” 
—Booker v. Booker, Appellant. Kansas 
City Court of Appeals, Missouri. Decem- 
ber 3, 1945. 11 CCH Lire Cases 253. 

Homer A. Cope, Cope & Hadsell, D. C. Briggs, 


Walter A. Raymond, Kansas City, Mo., for 
Appellant. 


John G. Brannon, W. Franklyn Clark, Kansas 
City, Mo., for Respondent. 


“IN LOCO PARENTIS” CONSTRUED 


(WISCONSIN) 


@ National Service Life Insurance Act 
Eligibility of beneficiary 
Estoppel 


“The relationship commonly known as ‘in 
loco parentis’ comes into being only when 
the ‘parent’ acts the part of a lawful parent, 
father or mother, in performing the duty of 
providing for the ‘child,’ and intends there- 
by to take the place of a parent.” So held 
the United States District Court, Western 
District of Michigan, and thereby precluded 
from recovery the beneficiary under a Na- 
tional Service Life Insurance contract. 


Wayne Andrews, while a member of the 
armed forces, applied for the insurance and 
designated as beneficiary Rebecca Niewia- 
domski, whose relationship to him he de- 
scribed as “loco parentis.” The application 


also described Rebecca as the applicant’s 
cousin. The beneficiary was four months 
and four days older than the insured. The 
insured’s parents died when he was a young 
child and he lived with his uncle until he 
was twenty-six years of age. He was a 
single man and, upon the death of his uncle, 
went to live in the home of Rebecca and 
her husband. He secured employment in 
about two weeks, and about four weeks 
after coming to his cousin’s home, began 
paying board at the rate of $5 per week and 
continued so to do throughout the time that 
he lived in her home. The insured never 
married. From the year 1932, until his en- 
try into the armed forces in 1942, the in- 
sured made his home in the home of Rebecca 
and her husband. While living there, he 
earned his living as a common laborer. Be- 
cause Rebecca had always looked upon 
Wayne Andrews as her brother, she and 
her husband paid his funeral expenses. 


The National Service Life Insurance Act 
contains the following provisions designat- 
ing eligible beneficiaries of such life insur- 
ance: 


“Sec. 601 (f). The terms ‘parent,’ ‘father’ 
and ‘mother’ include a father, mother, father 
through adoption, mother through adop- 
tion, and persons who have stood in loco 
parentis to a member of the military or 
naval forces at any time prior to entry into 
active service for a period of not less than 
one year.” 


“Sec. 602 (g). The insurance shall be pay- 
able only to a widow, widower, child (in- 
cluding a stepchild or an illegitimate child 
if designated as beneficiary by the insured), 
parent, brother or sister of the insured. 
The insured shall have the right to desig- 
nate the beneficiary or beneficiaries of the 
insurance, but only with the classes herein 
provided, and shall, subject to regulations, 
at all times have the right to change the 
beneficiary or beneficiaries of such insur- 
ance without the consent of such beneficiary 
or beneficiaries but only within the classes 
herein provided.” 


The court was compelled to conclude that 
Rebecca Niewiadomski did not come within 
the limited permitted class of beneficiaries 
provided for by the National Service Life 
Insurance Act. The facts that the insured 
was twenty-six years old at the time the 
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alleged relationship had its inception, that 
the beneficiary was only four months older 
than the insured, and that he continued to 
pay board through the period of the rela- 
tionship, precluded a finding of intent that 
the relationship was to be that of parent 
and child. The actual relationship between 
the parties was the ordinary one of first 
cousins, or at most, an assumed relationship 
akin to that of brother and sister. 


Upon the issue of estoppel, plaintiff bene- 
ficiary urged that the long period which 
elapsed after issuance of the insurance con- 
tract, the payment and retention of premi- 
ums, and the death of the deceased, estopped 
the government from denying that plaintiff 
stood “in loco parentis” to the deceased, but 
the court overruled this contention. Judg- 
ment of no cause of action was ordered to 
be entered. — Niewiadomski, Plaintiff v. 
United States of America. United States 
District Court, Western District of Michi- 
gan, Southern Division. December 10, 1945. 
11 CCH Lire Cases 259. 

Francis L, Williams, 537 Michigan Trust Bldg., 
Grand Rapids, Mich., for Plaintiff. 


Joseph F. Deeb, U. S. Atty., Federal Bidg.. 
Grand Rapids, Mich., for Defendant. 


INHALATION OF CHLORINE GAS 


(VIRGINIA) 
e Accidental death 


“We agree with the jury and the trial court 
that there was sufficient evidence to show 
that the death of Hite resulted directly and 
independently of all other causes, from 
bodily injuries sustained through accidental 
means.” And thus the insurance company 
was overruled in its contention that the evi- 
dence failed to establish that the death of 
Hite, the insured, resulted from accidental 
inhalation of chlorine gas “independently or 
exclusively of disease and all other causes.” 
It was claimed by the insurer that since 
there was some evidence which pointed to 
a pre-existing disease of influenza as a con- 
tributory cause, the existence of that dis- 
ease was required to be eliminated. 


Grover Hite, who throughout his forty-nine 
years had been a man of robust health, was 
employed at the time of his death as a 
pump operator at the water reservoir at 
Camp Pickett, Virginia. In the pump house 
was located certain machinery and equip- 


ment to feed chlorine gas into the water for 
the purpose of purification. On the night in 
question, Jones, who was relieved by the in- 
sured, warned the insured that the machin- 
ery was not functioning properly and that 
he had been unable to fix it. At three 
o’clock that morning, the soldier who was 
on guard and patrol duty found the insured 
asleep in a chair in the pumping station. He 
said that the odor of chlorine gas was over- 
whelming. “I woke him up, and we both 
came outside of the pumping station, and 
he started to coughing, and vomited too. 
After a little while he went back into the 
pumping station and shut the chlorine tank 
off, because it was out of order. Then he 
came outside.” Hite went to the doctor, 
who told him that he had influenza and 
that he should go to bed. However, he 
became progressively worse, and three days 
later the doctor was called again. That 
evening Hite died of pneumonia. The doc- 
tor testified that he was unaware when the 
insured called upon him that he had been 
exposed to chlorine gas fumes. Upon learn- 
ing of this exposure following the insured’s 
death, the doctor corrected his original 
diagnosis of influenza and stated that the 
insured’s symptoms were those of chlorine 
gas poisoning. The doctor had never had 
a case of chlorine gas poisoning under his 
care before. The testimony of the insured’s 
wife and fellow-workers disclosed that the 
insured revealed no physical symptoms of 
a cold or influenza prior to the time he 
inhaled the gas. 


Was there sufficient probative evidence to 
show that Hite, at the time of the accident, 
was suffering from influenza? Did the evi- 
dence show that Hite inhaled sufficient 
chlorine gas to cause his death and did such 
inhalation, in fact, produce his death, inde- 
pendently of any other pre-existing and 
concurring cause? Both of these questions 
were clearly and directly submitted to the 
jury by the instructions, and by them fully 
determined. The evidence, both medical 
and lay, amply supported the conclusion 
that chlorine gas poisoning was the sole 
proximate cause of Hite’s death. Judgment 
for plaintiff beneficiary was affirmed.—Mu- 
tual Benefit Health & Accident Association 
v. Hite. Virginia Supreme Court of Ap- 
peals. November 19, 1945. 11 CCH Lire 
(Cases 222. 


SUUNEUTOUUDUUTEDUTT DOA EREAUOEEHEPTEOOPT ETTORE ENDED EON ST TENNENT NGA NAAN ANAM NNN EDN TNNH nH MAUNA NNN MNHeNADE NATE AENNAEALEETUONOGenNDONADUNADASADDOND nad eNOOcuoonNgtONvOnGOnNNOeNOUbONUOGGDONTONONOCOOOO@UOONUUCOUROOERSTOONAdbuedHObrOONMODUL 


PAGE 54 


ILJ—JANUARY, 1946 





mune 


BOY 


(MA! 


Fro! 
SiX-} 
kett! 
pror 
the | 
year 
and 
your 
kett 
hea 
in it 
he r 
of tl 
strur 
ing « 
for 1 
wan 


TNA 


NE 


er for 
ght in 
he in- 
ichin- 
1 that 
three 
> was 
sured 
1. He 
over- 
both 
, and 
| too. 
o the 
tank 
en he 
octor, 
1 and 
r, he 
days 
That 
 doc- 
n the 
been 
earn- 
ired’s 
iginal 
t the 
orine 
r had 
‘r his 
ired’s 
t the 
ns of 
ie he 


ce to 
ident, 
> eVvi- 
icient 
such 
inde- 
and 
stions 
o the 
fully 
edical 
usion 
sole 
‘ment 
—Mu- 
iation 
f Ap- 
LIFE 


—_ 
eS 


SE ~ Including . 
= = Property Damage and 


IN THE CURRENT PARADE OF CASES wwnunnainamunanunnnnann 


Page 
Boy Jumps Into Tar Kettle—Dies 
from Burns (Mass.)............ 55 


Brandy Bottles Blow Their Tops— 
Carrier’s Liability (Wis.) . 56 


“Cold Wave” Causes Falling Hair— 
Hairdresser’s Negligence (Mass.). 57 


Customer Slips on Onion—Duty of 
Look-Out (Mo.) ..... ; cane 


Negligence 


Other than Automobile 


TE) 


Page 
Death in Apartment Fire—Defective 
Wiring (Ark.) Sepak 59 


Hole in Sidewalk Concealed " 
Newspaper (Pa.) . , 60 


Mangled Body Found on Railroad 
Tracks (Ky.).. 


Ordinary Bonfire Not a Dangerous 
Instrumentality (W. Va.) 


AOUMTTESTNENNNAAUOUENOUENALLOC ENA NNNNOUoONUUbONO oNNAOOoNdeoneTacedndondnenendTetaHaUesaUeesdOeeeveoeNOUeNenoensaeeNeaAU Edda catHUeeUTUeRsAUegAAeNND eNttoUeNATeeNAATTNAA eeNAoUEAAUeNANtNqLU oMNN eNNNA NANA UGaNeOeNALUedAUenNAdovedn uenaeUananueevanenesdcenananeedyoenacevtar tent itsittt) 


BOY JUMPS INTO TAR KETTLE 


(MASSACHUSETTS) 


@ Construction work on apartment 
building 
Minor dies from burns 
From his position on the garage roof the 
six-year-old boy had a clear view of the tar 
kettle in the tenement yard. An older boy 
promised him a penny if he could jump on 
the cover of the kettle, whereupon the six- 
year-old jumped, hit the cover on the side, 
and “it slid and he fell right in.” The 
younger boy himself said he thought the 
kettle was a box, and tried to jump over it; 
he also said he did not know there was tar 
in it. The boy died as a result of the burns 
he received from the hot tar in the bottom 
of the kettle, and his father sued the con- 
struction company responsible for the plac- 
ing of the kettle in the yard. The jury found 
for the defendants on counts alleging wilful, 
wanton, and reckless conduct but returned 


verdicts for the plaintiff on counts alleging 
negligence. On leave reserved, the judge 
entered verdicts for the defendants on the 
negligence counts as well. The only question 
for the supreme court was whether there 
was any evidence to warrant a finding that 
the injury and death were caused by the 
violation of any duty of care which the de- 
fendants owed to the deceased boy. 

The apartment premises, including the ga- 
rage, were owned by a man named Perron, 
but the boy’s father himself admitted that 
the use of the garage was not included in 
the renting of an apartment. The construc- 
tion workers had been engaged by Perron 
to put a new roof on the apartment build- 
ing, and he had given them permission to 
place their tar kettle in the yard. They 
placed it about three feet from the garage 
wall. On the day of the injury the men had 
finished with the hot tar and put out the fire 
about 11:30 in the forenoon. Over the top 
of the kettle they placed a piece of sheet 
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metal and a slab of wood. The boy thade his 
jump about 4:30 in the afternoon, while all 
of the men were on the main roof. The ten 
to twelve inches of tar in the pot was hot 
enough to cause burns. After the accident, it 
was discovered that the cover of the tar 
kettle was bent and “one side was pushed 
in,” Defendants contended that they were 
not liable for negligence “because the de- 
ceased was injured as the result of tres- 
passing upon their tar kettle.” “But this con- 
tention is disposed of,” said the court, “by 
the evidence of the declarations of the de- 
ceased from which the jury could find that 
he did not come into contact with the tar 
kettle intentionally but that he landed upon 
it unintentionally while trying to jump over 
it. If the jury believed this, such an un- 
intended and inadvertent contact with the 
defendants’ personal property was not in itself 
a trespass upon that property.” Continued 
the court, “But the entry of verdicts for 
the defendants on the negligence counts was 
right for another reason. ... Even if the 
deceased had been playing about on the 
surface of the yard, it is not clear that there 
would have been evidence for the jury of 
negligence in leaving the tar kettle where 
it was in the condition in which it was left. 
So far as appears, there had been no fire in 


it for over four hours. So far as appears, 
no one could be injured unless he got into 
the tar which was still hot in the inner pot. 
... We think that the defendants were not 
bound to anticipate and to guard against the 
bare possibility of injury to some child jump- 
ing through the cover into the pot from 


an adjoining roof. We are of the 
opinion that the defendants were not shown 
to be liable for this unfortunate occurrence.” 
Plaintiff's exceptions to the entry of verdicts 
for defendants were overruled.—Marengo, 
Admr. v. Roy et al. Massachusetts Supreme 
Judicial Court, Hampden. November 29, 
1945. 12 CCH NeEc.icence Cases 1015. 

J. F. Hartnett, O. D. Rainault, for plaintiff. 


Cc. R. Brooks, D, B. Wallace, E, I, Donnellan, 
for defendants. 


BRANDY BOTTLES BLOW THEIR TOPS 


(WISCONSIN) 
e Carrier’s liability 
Shipment of brandy damaged 


If you have ever sat before a winter fire, 
held in your warm, cupped hands a shell- 


thin brandy warmer, and smelled the grate- 
ful fumes rise from the spot of brandy at 
the bottom of the glass, you will understand 
in some measure what happened to the 
plaintiff's brandy. The defendant common 
carrier carried in one of its motor vans a 
shipment of two hundred cases of brandy 
from the liquor company in Chicago, to the 
plaintiff, a wholesale liquor dealer in La 
Crosse, Wisconsin. It was consigned to the 
liquor company, with directions to notify 
the plaintiff, and to deliver the shipment to 
plaintiff on the production of the original 
bill of lading, which was at the local bank. 
The shipment arrived one day late, and lay 
over another day, when the plaintiff picked 
up the bill of lading at the bank and claimed 
the shipment. At the time of making de- 
livery to the plaintiff, it was found,that on 
some of the bottles, the wax had become 
softened and the corks forced from the 
bottles. No bottles were broken. In forty- 
five bottles the liquor had leaked out, and 
in seventy-two bottles the corks were par- 
tially forced out but the contents were still 
in the bottles. On June 14, when the ship- 
ment left Chicago, the temperature there 
was ninety degrees; on June 15th, when the 
shipment arrived at La Crosse, the tempera- 
ture there was eighty-eight degrees; and 
on June 16th, when the shipment was claimed 
by the plaintiff the temperature at La Crosse 
was eighty-five degrees. Plaintiff sued the 
defendant shipper, and relied on two theories 
of liability: 1) that the defendant was an 
insurer, absolutely liable, except for an act 
of God, of a public enemy, or of the owner; 
2) that the defendant was negligent in mak- 
ing delivery at La Crosse a day late. (As 
to this last contention, there was no merit 
because under the terms of the bill of lading 
the carrier was not permitted to make de- 
livery until the plaintiff company had taken 
up the draft at the bank, procured the 
original order bill of lading, and delivered same 
to the carrier. Within two hours after the 
bill of lading had been procured from the 
bank and delivered to the carrier, the ship- 
ment was delivered to the plaintiff.) 


As to the alleged liability of the defendant 
carrier as an insurer, the only exceptions to 
that liability (according to the plaintiff) were 
acts of a mischievous and destructive deity, 
of a public enemy, or of the owner, which 
caused the loss. On this last theory, the 
trial court held the defendant liable. On 
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appeal to the Wisconsin Supreme Court this 
judgment was reversed. It held that another 
exception to the carrier’s liability as insurer 
is the case of damage resulting from the 
operation of natural causes without negli- 
gence or fault of the carrier. “Aside from 
its theory of liability on the ground of negli- 
gent delay in making delivery to plaintiff 
after the shipment had arrived in La Crosse, 
plaintiff contends that by leaving the brandy 
stand in the closed van exposed to the normal 
summer heat, the heat caused the contents 
of the bottles to expand and thus blow the 
corks. There seems to be no escape from 
the conclusion that the blowing of the corks 
was due to the fermentation of the brandy 
in the bottles from which corks were blown, 
or to the expansion of the contents of the 
bottles due to the temperature during the 
time the wine was in transit or while it 
remained in defendant’s van awaiting de- 
livery of the bill of lading to the carrier. 
... The plaintiff’s general manager testified 
that when heat is applied to brandy a steam or 
vapor pressure occurs, possibly caused by alco- 
holic fumes . . . The brandy was in wooden 
boxes, not open to inspection at the time 
they were received by the carrier. The ship- 
per is a wholesale liquor house; it is charged 
with the knowledge of the characteristics 
of the goods shipped and the effect of heat 
thereon. It also had knowledge of the tem- 
perature in Chicago on the date of shipment. 
The plaintiff's manager testified that théy 
never notify carriers to protect brandy or 
whiskey from heat. If those engaged in the 
liquor business do not think brandy should 
be protected from heat, then the carrier 
ought not be required to afford such protec- 
tion. If fermentation of the brandy caused 
the corks to blow, the loss resulted from the 
operation of natural laws and the carrier 
would not be liable; and if it be true, as 
plaintiff's manager testified, that ordinarily 
there is no danger to brandy from heat, the 
fact that under certain circumstances heat 
may cause an expansion of the contents of 
a bottle of brandy to the extent that it 
blows the cork will not make the carrier 
liable for any resulting loss.” Judgment for 
the plaintiff was reversed, with directions to 
dismiss the plaintiff's complaint.—Joseph 
Miller Company v. Gateway City Transfer 
Company, Inc., appellant. Wisconsin Supreme 
Court. Filed November 20, 1945. 12 CCH 
NEGLIGENCE CASEs 879. 


Arthur T. Holmes, La Crosse, Wis., for ap- 
pellant. 


Hale, Skemp & Nietsch, La Crosse, Wis., for 
respondent. 


“COLD WAVE” CAUSES 
FALLING HAIR 


(MASSACHUSETTS) 


e Hairdresser’s negligence 
Use of wrong solution 
Degree of care 


The best laid schemes o’ mice and men— 
and hairdressers—gang aft a-gley, with un- 
happy consequences to milady’s coiffure in 
this case. Plaintiff had been a customer of 
defendant hairdresser for over nine years. 
In March of 1943 she went to the beauty 
shop to have a “permanent,” intending to 
have the same sort of “hot” variety she had 
had in the past. One of the defendant’s 
employees, however, persuaded her to try 
out a new “no heat cold wave,” which, 
though it was more expensive, milady would 
be sure to enjoy more. The operator arranged 
the plaintiff’s hair, described as “abundant 
and of fine texture,” on spools and applied 
a liquid substance by patting it on the hair. 
Plaintiff complained that her head felt “numb 
and cold,” and the operator replied that 
“that was the general result of the prepara- 
tion.” At the conclusion of the three-hour 
process, the operator announced that “her 
hands were all split from the acid that was 
used and she had to go out and tape her 
fingers one at a time.” She explained that 
it was the first time she had used the prepara- 
tion. Five days later, plaintiff, upon running 
her hand through her hair, discovered that 
the hair “came right out by the roots, in 
bunches.” She telephoned the operator and 
then went to the shop. In the presence of the 
defendant owner of the shop, the operator 
said, “We used the wrong solution . 

We had three solutions for particular types 
of hair . . .” The defendant said some 
“Breck” shampoos would fix up plaintiff’s 
condition, but during the first shampoo, 
plaintiff’s hair continued “coming out in 
good-sized bunches .. . the top of her head 
was perfectly bald.” Her hair kept falling 
out for five or six weeks, and the bald 
spots existed for about a year. In April of 
1943 plaintiff consulted a physician, who 
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administered “lamp treatments” in that month 
and at other times up to September of that 
year. New hair began to appear on top of 
plaintiff's head, but the scalp still showed 
through. 


In the course of the trial, the manner in 
which the operator had acquired her know- 
ledge of the ‘“‘cold wave” process was described. 
In February of 1943 she had attended a 
demonstration at the place of business of 
the distributor of the preparation. An order 
for the preparation was placed, and defend- 
ant received four different solutions, one 
for fine hair, one for coarse hair, one for 
medium hair, and one for over-bleached 
hair. Following plaintiff's experience, the 
operator called at the office of the distribu- 
tor, and, as a result, a representative of the 
“Turban Wave” called on her and told her 
not to use any more of the “fine” solution. 
Was the evidence sufficient to support the 
jury’s verdict for plaintiff? This was the 
question before the Massachusetts Supreme 
Judicial Court, and the court replied as 
follows: “The defendant was bound to ex- 
ercise the ordinary skill and ability of per- 
sons engaged in the hairdressing business 
practising in Boston. ... Upon the evidence 
most favorable to the plaintiff, the jury could 
have found properly that the preparation 
used by the operator had not been used by 
her before and that nevertheless, when warned 
by the plaintiff that her head felt numb 
and cold, the operator stated that that was 
the general result of the preparation; that 
upon the conclusion of the work the opera- 
tor’s hands were split and bleeding as a 
result of the ‘acid’ in the preparation; that 
in the presence of the defendant, who did 
not demur, the operator subsequently ad- 
mitted that she had used the wrong solution 
...} and that the negligence of the defendant 


in the use of the wrong solution, and that * 


a harmful one, was the cause of the injuries 
suffered by the plaintiff rather than some 
other cause not disclosed by the evidence.” 
Defendant’s exceptions to the denial of his 
motion for a directed verdict in his favor 
were overruled.—Cowhig v. Cafarelli. .Mas- 
sachusetts Supreme Judicial Court, Suffolk. 
November 1, 1945. 12 CCH NEGLIGENCE 
Cases 890. 


J. J. O'Neill, for plaintiff. 
E. S. Farmer, for defendant. 


CUSTOMER SLIPS ON ONION 


(MISSOURI) 


@ Degree of care 
Contributory negligence 
Duty of look-out 


Thrown by an onion as she shopped in the 
defendant’s store, the plaintiff sustained per- 
sonal injuries as a result of her fall. The 
issue on appeal from a judgment for plaintiff, 
was whether or not the plaintiff had been 
in the exercise of such care as a person of 
ordinary prudence would exercise to avoid 
difficulties with an onion under the circum- 
stances. The plaintiff was a Saturday night 
customer in the defendant’s store. She wanted 
to buy a ham, and as she walked along the 
aisle to the meat counter she noticed that 
the floor was clean, and that there was no 
debris or foreign matter of any kind on the 
floor. She bought an eight-pound ham and 
gave the butcher five dollars. While she 
was waiting for her change she heard a 
noise in back of her, and looked around 
and saw one of the clerks dumping onions in 
a bin behind her. Some of the onions rolled 
out of the bin and scattered over the floor. 
Then the butcher gave her her change and, 
in the plaintiff’s own words, “I taken my 
change and I started to take a step back and 
look at the floor, and when I did, stepped on 
some hard surface (substance) ‘and at that 
time I was tripped.” She said she “stepped 
back” with her right foot; her foot came in 
contact with an onion and slipped, causing 
her to fall. Part of the cross examination of 
the plaintiff was as follows: “They all scat- 
tered, but she didn’t watch where they were 
scattered, because her attention was called 
to her change. Q. You didn’t pay any atten- 
tion to where they scattered? A. No, Sir, 
I couldn’t look at those and get my change. 
Q. I say, you didn’t pay any attention to 
that? A. No, I didn’t. Q. And they just 
rolled, and they did roll in different direc- 
tions? A. Yes, sir. Q. Evidently one of 
them rolled, right towards you? A. It seems 
that way. Q. But you didn’t look or expect 
it there, so you didn’t look for it when you 
stepped backward, did you? A. Well, I went 
to look, I turned on my left foot, taken a 
step back, and I was going to step forward, 
and when I did I realized I had stepped on 
something and I was going down.” 
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Was there a failure of look-out on the part 
of the plaintiff, such as would require a 
finding for the defendant? In affirming the 
judgment of the trial court the St. Louis 
Court of Appeals, Missouri held “No”. Said 
the Court: “In this case plaintiff knew onions 
had been scattered about the floor, and of 
course knew that if she stepped on an onion 
it might cause her to fall, and so knowing, 
when she started to leave her position at the 
meat counter she simultaneously started to 
look to see that she did not step on an onion; 
she says, ‘Well, I went to look, I turned on 
my left foot, taken a step back, and when I 
did I realized I had stepped on something 
and I was going down’. Another person 
under the same circumstances might have 
taken greater or less precaution than did 
plaintiff, but she at least did what she thought 
was the proper and prudent thing to do to 
avoid stepping on an onion. And while it 
might be said that a very prudent person in 
the exercise of the highest degree of care 
would not have taken the backward step that 
plaintiff took, she was not required to use 
the highest degree of care but was only 
required to use ordinary care for her safety. 
She was standing facing the meat counter, 
and the onion bin, where the onions had been 
spilled to the floor, was about 8 or 9 feet 
behind her, and so when she was ready to 
turn and walk away, the jury might well 
have found that the usual and ordinary ac- 
tion of anyone so situated would be to take 
one step back from the counter which she 
was facing as she turned her body, and as 
she did so cast her eyes to the floor to avoid 
stepping on an onion if perchance one had 
rolled near to her.” Judgment for the plain- 
tiff was affiirmed.—Tribout v. Kroger Gro- 
cery & Baking Company, appellant. St. Louis 
Court of Appeals, Missouri. Filed November 
20, 1945. 12 CCH Necicence Cases 894. 
Wayne Ely, Tenth Floor, Commerce Bidg., St. 
Louis, Mo., for appellant. 


Mark D. Eagleton, Donald Gunn, 3746 Grandel 
Square, St. Louis, Mo., for respondent. 


DEATH IN APARTMENT FIRE 


(ARKANSAS) 
© Defective wiring 
Absence of ropes or fire escapes 


Mrs. Neal and her daughter were living in 
an apartment owned by defendants and lost 


their lives in a fire which destroyed the 
apartment. This action was instituted by 
appellant to recover damages for conscious 
pain and suffering of his intestates. Defend- 
ants were charged with negligence in per- 
mitting the electric wiring in the apartment 
to remain in an unsafe condition and without 
proper insulation and in not equipping the 
apartment with proper fire escapes or knotted 
ropes as required by law. On the lower 
floor of defendants’ two-story brick building 
defendants operated an electric appliance 
business. The upper floor, reached only by 
a wooden stairway from the front, was 
divided into ten rooms, rented out in apart- 
ments to different tenants. The front apart- 
ment, consisting of five rooms, was occupied 
by the intestates, Mrs. Lena Neal and her 
daughter, Miss Autie Neal, who rented it 
from appellees by the month. Appellees 
furnished all “utilities” except the telephone. 
The fire occurred about four o’clock in the 
morning, and when the firemen, whose station 
was only about four blocks away, arrived, 
the building was full of smoke and was 
already badly damaged from the flames, 
which were coming from the upstairs win- 
dows and beginning to break through the 
roof. After subduing the fire to some extent, 
the firemen entered the building and found 
the body of Miss Neal about ten feet 
from the top of the stairway, and the body of 
Mrs. Neal was found near one of the front 
windows. Both bodies were badly burned. 
The operation of the statute relied upon by 
appellant, requiring buildings to be equipped 
with ropes or fire escapes, was, by its terms, 
limited to an “inn” or “hotel”; and since 
there was no testimony in this case tending 
to establish that appellees were operating 
the property as a hotel or inn, the court held 
that no liability could be predicated on de- 
fendants’ failure to equip their building in 
accordance with the requirements of this 
statute. As to the remaining charge of negli- 
gence—failure to maintain the electric wiring 
in a safe manner—there was proof sufficient 
to authorize the jury to find that the build- 
ing was wired in an unsafe manner—one 
likely to cause a fire—and that appellees 
had been warned of such danger. But it was 
necessary for appellant to prove further that 
this faulty wiring was the cause of the fire. 
This was the situation as proven: A building 
burned in the early hours of the morning; 
there was no direct proof as to the origin 
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of the fire; proof existed that the electric 
wiring was faulty and liable to cause a fire; 
and the opinion evidence of one (a fire 
department chief) testifying as an expert 
was given that the fire was caused by the 
defective wiring. The force of the fire chief’s 
opinion, even if it were competent, was 
destroyed by what remained of his testi- 
mony, which showed that his statement was 
more in the nature of a conjecture than the 
expression of a firm conviction based on 
findings in the physical situation made by 
the witness. 


An examination of the record disclosed that 
there was adduced no substantial testimony 
from which it could be reasonably found by 
the jury that the cause of the fire was the 
defective wiring. This holding precluded the 
application of the doctrine of res ipsa loquitur, 
which was invoked by appellant. Before this 
rule may be applied, it must be shown that 
the injury complained of was caused by an 
agency or instrumentality under the ex- 
clusive control of the one against whom lia- 
bility is asserted, and, in such a case, it 
creates a presumption of negligence against 
the one in control of the agency or instru- 
mentality causing the injury, where it is 
shown that, in the ordinary course of things, 
the injury would not have occurred if proper 
care had been exercised. As was said by 
appellant’s principal witness, Chief Walsh, 
the fire may have been started by one or 
more causes, for which appellees could in no 
event be held responsible. “Nor does it (the 
res ipsa loquitur rule) apply where an un- 
explained accident may be attributable to 
one of several causes, for some of which the 
defendant is not responsible.” The judg- 
ment of the lower court was affirmed.— 
Williams, Admr. v. Lauderdale. Arkansas 
Supreme Court. December 3, 1945. 12 CCH 
NEGLIGENCE CASES 988. 


T. B. Vance, Will Steel, for appellant. 
Shaver, Stewart & Jones, for appellee. 


HOLE IN SIDEWALK CONCEALED 
BY NEWSPAPER 


(PENNSYLVANIA) 
e Pedestrian injured in fall 
Contributory negligence 
City’s liability 
“When one abandons the use of his natural 
senses for the time being, and chooses to 


walk over a pavement by faith exclusively, 
and is injured by some’ defect in the pave- 
ment, he has only himself to blame”—even 
when the defect is concealed by a newspaper. 
So held the court in this case of a falling 
pedestrian. Mrs. Leson, carrying her two- 
year-old baby, had proceeded along the 
sidewalk “very carefully,” as she testified, 
because of the “pretty bad condition” of the 
sidewalk. She stepped on a newspaper lying 
on the walk, and a hole beneath the paper 
caused her fall and injuries, for which she 
sued the city, which brought in, as an addi- 
tional defendant, the abutting property owner. 
Upon a verdict for Mr. and Mrs. Leson, 
defendants appealed, asserting that the wife 
plaintiff was guilty of contributory negli- 
gence as a matter of law. Mrs. Leson’s testi- 
mony as to the newspaper was confused and 
contradictory; she admitted having seen the 
“crackup” condition of the sidewalk some 
twelve to fifteen feet before coming to the 
newspaper and that she had carefully picked 
her way along in a zigzag course. “It clearly 
appears that Mrs. Leson had seen and had 
adapted herself to the sidewalk’s condition 
of disrepair except for the hole covered by 
the newspaper.” 


The question for the supreme court was: 
Did the presence of the newspaper absolve 
Mrs. Leson of contributory negligence in 
stepping, in broad daylight, into the hole? 
The court thought not. “The obvious condi- 
tion of the sidewalk all about the newspaper 
as well as over the course Mrs. Leson had 
just taken in approaching it... put her 
on notice that defects were to be expected 
in the portion of the sidewalk hidden by 
the newspaper just as they existed around 
and beyond it. Having professedly threaded 
her way among the exposed and evident 
holes in the sidewalk right up to the news- 
paper, she was guilty of a want of care in 
blindly stepping upon it without anticipating 
that a like defective condition in the side- 
walk existed underneath it. Where the pos- 
sible presence of a dangerous condition is 
as foreseeable as it was under the evidence 
for the plaintiffs in this case, the temporary 
obscuration of a small portion of the condi- 
tion cannot provide a legally sufficient excuse 
for one’s failure to apprehend its continuity. 
Not everything that may be ascribed as 
having barred one’s vision is sufficient to 
excuse him for failing to sense the presence 
of a dangerous condition.” The judgments 
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appealed from were accordingly reversed 
and the cause remanded for the entry of 
judgment n. o. v. for the defendant city of 
Pittsburgh.—Leson et ux. v. City of Pitts- 
burgh et al. Pennsylvania Supreme Court, 
Western District. Filed November 26, 1945. 
12 CCH NEGLIGENCE CASEs 884. 

H. Stewart Dunn, Anne X. Alpern, 313 City- 
County Bldg., Pittsburgh, Pa., for appellants. 


Charles G. Notari, Lee P. Heid, 907 Jones Law 
Bidg., Pittsburgh, Pa., for appellees. 


ORDINARY BONFIRE NOT A 
DANGEROUS INSTRUMENTALITY 


(WEST VIRGINIA) 


e Bonfire unguarded 
Child burned 
Public policy 


“Children are everywhere. In choosing places 


to play they have no respect for property. 


lines, or for highways or other public places. 
They go where their instincts lead them 
without regard to danger.” Five-year-old 
Jackie Tiller was probably as ubiquitous as 
most children and no doubt had his share 
of daring and curiosity. Result: He went 
too close to the bonfire at the side of the 
road, and his clothes caught fire, causing 
a severe burn on the lower part of his left 
leg. Defendant builder-of-the-bonfire oper- 
ated a grocery store across the highway, and 
it had been his custom for a long time to 
burn refuse on the bank of the stream 
opposite his store. A short distance from 
the point at which such refuse was burned, 
there was a bridge over the stream where 
children customarily gathered to play, and 
they often wandered along the road to the 
store. On the day of Jackie’s injury, the 
bonfire was under control, an employee of 
the defendant being present. The accident 
occurred when the employee went across 
the road to answer the questions of two 
prospective customers. On the trial of the 
action, and at the conclusion of the plaintiff’s 
case, a motion was made to strike out plain- 
tiffs evidence. The motion was sustained, 
the jury directed to return a verdict for the 
defendant, and judgment rendered in his 
favor. Repudiating the “attractive nuisance” 
theory, since it is not recognized in West 
Virginia, the appeal court asked itself this 
question: Should an ordinary bonfire under 
control, ignited at a place where children 


are known to congregate, be considered a 
dangerous instrumentality, requiring the party 
responsible for the fire to guard it against 
“the known tendency of children to be drawn 
thereto, their curiosity concerning anything 
attractive to them, and their failure or in- 
capacity to recognize danger”? Answered 
the court: “That fire attracts children is 
common knowledge, but, on the other hand, 
it is well known that the fear of fire is 
instilled in the minds of children at an early 
age. Fire is a necessity in every home and 
place of business, and children continually 
observe it and are warned against its danger 
from the day they begin to realize the ex- 
istence of things around them. The use of 
fire being so common, under so many differ- 
ent and varying situations, we are impressed 
with the idea that we should not impose too 
strict a rule with reference to the care re- 
quired in its use. There is a public policy 
involved in the matter, however severe the 
result of the application of that policy may 
be in an individual case. Fire is universally, 
and at all times, used in burning accumula- 
tions of trash and refuse. Its domestic use 
extends over a scope of activities too numer- 
ous to mention. What defendant did in the 
case at bar is no more than is usual and 
customary around rural places of business, 
or around the ordinary rural home.” Find- 
ing no error in the lower court’s judgment, 
the court affirmed the verdict in defendant’s 
favor.—Tiller, etc. v. Baisden. West Virginia 
Supreme Court of Appeals. Filed November 
6, 1945. 12 CCH NEcLIGENcE CAsEs 981. 

Tilly & Tilly, Charleston, W. Va., Damron & 
Damron, Logan, W. Va., for plaintiff in error. 


R, H. Casto, Logan, W. Va., for defendant in 
error. 


MANGLED BODY FOUND ON 
RAILROAD TRACKS 


(KENTUCKY) 
@ Railroad’s liability 
Sufficiency of evidence 
Proximate cause 


The tippler can make up for a lost weekend 
or two, but there’s not much to be done about 
a lost life. Mose Adams is the tragic hero 
in this case. On the night of December 23, 
1943, Mose and some friends drank beer 
together between six and eight o’clock at 
a roadhouse near a railroad crossing. Says 
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the court, “Whilst the witnesses were re- 
luctant to testify that the deceased was 
intoxicated, their revelations of his actions 
indicate this fact.” Between eight and nine 
o'clock, Mose walked from the roadhouse 
toward his home, it being necessary for him 
to cross the railroad tracks near the road- 
house. He was accompanied half the dis- 
tance to the crossing by James Gilley, and 
was not seen alive thereafter. Between ten 
and eleven o'clock that night, Millard Frazier, 
who lived near the crossing, heard someone 
call, “Come_and get me.” Frazier began 
pulling on his clothes, and while he was 
lacing his shoes, a train passed his house 
going toward the coal tipple. Hurrying out 
to the tracks, Frazier found the mangled 
body of Mose “between two ties on the 
lower end of the railroad bridge, eighty-six 
and one-half feet from the crossing. There 
were flesh, bones, and gore on the crossing 
and on the lower end of the bridge.” 


In the trial of the case there was testimony 
that the train did not sound the statutory 
signals for the crossing and did not have a 
sufficiently strong headlight to maintain a 
lookout duty. An examination of the cars 
indicated that the rear part of the second car 
had struck the body, and the wheels of the 
third car had passed over it. A brakeman 
on the front car testified that the front end 
of the car did not strike or pass over the 
body, and other men in the crew said they 
felt nothing which would indicate that they 


had struck any foreign object. Said the 
court: “In a long line of cases, we have held 
that, although the evidence would indicate 
with reasonable certainty that death was 
caused by a collision with a train, even at 
a railroad crossing, this fact alone does not 
authorize a recovery from a railroad... . 
‘Where the evidence is equally consistent 
with the absence as with the existence of 
negligence as the proximate cause of injury, 
the plaintiff has failed to make out a case 
to submit to a jury.’ . . . The evidence in 
this case is as consistent with appellant’s 
theory that the deceased, while drunk, was 
attempting to obtain a ride on the train at 
a point where he could not have been seen 
by the crew, and that he fell therefrom, 


receiving the injuries that resulted in his 


death, as it is with appellee’s theory that, in 
attempting to cross the track in front of the 
train, his injuries were proximately caused 
by the failure of the crew to give signals of 
its approach or to maintain their lookout 
duty. That being true, ... the Court should 
have sustained appellant’s motion for a di- 
rected verdict.” Judgment for plaintiff was 
accordingly reversed.—Louisville & Nash- 
ville Railroad Company, appellant v. Adams’ 
Admr. Kentucky Court of Appeals. Novem- 
ber 20, 1945. 12 CCH NeEcLiceNce CAsEs 892. 
Cc. S. Landrum, C. E. Rice, Jr., Lexington, Ky., 
L. E. Harvie, Whitesburg, Ky., for appellant. 


C. W. Napier, Hazard, Ky., Stephen Combs, 
Jr., Whitesburg, Ky., for appellee. 
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“PPF” in New York 


Casualty companies may now write personal property floaters outside of New 
York State providing they have the charter powers to do so, according to the 
recent ruling of Superintendent of Insurance Dineen. This relaxes a long- 
standing rule of the department against such writing. 


Blue Cross Payment Not Reimbursable 


The Superior Court of Providence, R. I., has held that a policyholder whose hospital 
bill after an accident was paid by the Blue Cross, is not entitled to collect from 
an insurance company under a clause in which the company had agreed to 


“reimburse” the policyholder for hospital expenses. Construing the word “re- 
imburse”, the court said that “no case has been found which supports the plaintiff’s 
contention that he is entitled to be paid twice for his hospital expenses. : 
The plaintiff, who has been put to no expense, and has paid, expended or lost 
nothing, can certainly not claim that he is entitled to be ‘reimbursed’. Since he 
has lost nothing, there is nothing that must be restored to him by the defendant.” 
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